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1. INTRODUCTION
_

There	is	little	question	that	judicial	independence,	

in	particular	the	personal	guarantees	of	judicial	in-

dependence,	is	essential	for	the	establishment	and	

preservation	of	the	rule	of	law.	It	is	also	undisputed	

that,	to	the	extent	to	which	democracy	cannot	

function	without	the	rule	of	law,	judicial	indepen-

dence	is	a	prerequisite	for	a	democracy.	However,	

formal	safeguards	do	not	represent	an	absolute	

guarantee	that	the	judiciary	will	be	independent,	

since	the	examples	of	the	breach	and	disregard	

of	those	paper	guarantees	are	quite	numerous	in	

practice;	nor	does	it	mean	that	in	places	where	

there	is	confusion	of	powers,	as	in	the	United	King-

dom,	independent	judiciary	cannot	be	maintained.	

Actually,	their	importance	lies	in	the	fact	that	the	

constitutional	framework	in	which	the	power	is	truly	

separated	and	divided	boosts	the	security	of	the	

courts	by	necessitating	coordinated	action	among	

several	political	actors	to	attack	the	judiciary.	Under	

those	conditions,	the	costs	of	subverting	judicial	

independence	become	sufficiently	high	to	per-

suade	the	actors	to	tolerate	judicial	independence	

half-heartedly.1

1 See	Georg	Vanberg,	Establishing and Maintaining Judicial Independence,	in	The Oxford Handbook of Law and Politics,	
K.	E.	Whittington,	R.	D.	Kelemen,	G.	A.	Caldeira,	(eds.),	(New	York:	Oxford	University	Press,	2008),	104-105.	

2	 Interview	with	a	former	Supreme	Court	of	Cassation	judge;	Interview	with	a	Supreme	Court	of	Cassation	judge;	
Interview	with	the	Appelate	Court	judge;	Interview	with	the	Higher	Court	judge;	Interview	with	the	Basic	Court	judge.

3	 On	guarantees	of	judicial	independence	in	the	2006	Serbian	Constitutions,	see:	Tanasije	Marinković,	Serbia 
(International	Encyclopedia	of	Constitutional	Law),	Wolters	Kluwer,	2019,	139-140.	

4	 Tanasije	Marinković,	“(In)Consistent	Application	of	the	Law	and	Judicial	Culture	in	Serbia”,	IDSCS Research Chapter 
No.14/2022 - July 2022,	9-10.

The	2008-2012	judicial	reform	in	Serbia	proves	

that	it	is	possible	to	subvert	the	judicial	indepen-

dence	even	in	a	constitutional	framework	in	which	

the	power	is	separated	and	divided.	Furthermore,	

the	judicial	reform	was	put	in	place	in	the	name	

of	democratic	transition.	Whether	the	cost	of	

subverting	judicial	independence	will	prove	to	be	

too	high	actually	depends	on	the	type	of	legal	and	

political	culture	within	which	the	judicial	indepen-

dence	operates.	And	vice	versa,	subverting	judicial	

independence,	through	vetting	of	the	judiciary,	has	

a	harmful	effect	on	judges	by	creating	a	culture	of	

fear	among	them.	Concretely,	the	“judicial	reform	

episode”	had	a	strong,	negative	impact	on	Serbian	

judges.	All	of	the	judges	who	were	interviewed	and	

who	went	through	that	reform	have	stated	that	their	

colleagues	strongly	fear	the	possibility	of	a	new,	

similar	vetting	of	the	judiciary	in	the	near	future.2 

Consequently,	it	comes	as	no	surprise	that	de-

spite	the	fully	fledged	constitutional	guarantees	of	

separation	of	powers	and	of	judicial	independence,3 

judges	in	Serbia	behave	as	if	they	live	in	a	system	

of	unity	of	powers.	In	principle,	they	do	not	perceive	

themselves	as	a	separate	branch	of	government	

and	they	generally	do	not	act	like	one.	They	consid-

er	the	judiciary	to	be	a	contentious	branch	of	the	

executive	power,	in	contrast	to	the	administration,	

which	applies	the	law	in	non-contentious	cases.4 
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In	instances	where	the	separation	of	powers	frame-

work	is	not	sufficiently	effective	to	ensure	judicial	

independence	and	autonomy	of	the	courts,	other,	

non-state	ac-	tors,	such	as	academia,	the	civil	soci-

ety	and	the	international	community,	may	contribute	

significantly	to	it.5	A	spontaneous	judicial	support	

network	composed	of	lawyers,	academics	and	

non-governmental	organizations	was	established	

to	defend	the	respect	for	the	permanent	tenure	of	

the	judicial	office	in	the	judicial	reform	episode,	

and	eventually	to	advocate	for	the	amendments	

to	the	2006	Constitution,	so	as	to	increase	the	

guarantees	of	judicial	independence	even	further.	

The	interaction	of	the	judicial	support	network	with	

the	European	Commission	on	the	one	hand	and	the	

Constitutional	Court	of	Serbia	on	the	other	hand	

proved	to	be	a	determining	factor	for	the	change	in	

the	course	of	judicial	reform	and	the	subsequent	

2022	amendments	to	the	Constitution.6

In	this	paper,	I	examine	the	ways	in	which	the	vetting	

of	the	judiciary	created	a	judicial	culture	even	more	

submissive	to	the	political	branches	of	government	

(2)	and	the	kind	of	repercussions	the	2008-2012	

judicial	reform	episode	had	on	the	entrenchment	of	

the	personal	guarantees	of	judicial	independence	

in	the	amendments	to	the	Constitution	adopted	

in	2022	(3).	I	finish	the	paper	with	the	concluding	

remarks	(4)	and	policy	recommendations	(5).	

5	 Rebecca	Bill	Chavez,	“The	Rule	of	Law	and	Courts	in	Democratizing	Regimes,”	in	The Oxford Handbook of Law and 
Politics,	ed.	Keith	E.	Whittington,	R.	Daniel	Kelemen,	Gregory	A.	Caldeira	(New	York:	Oxford	University	Press,	2008),	63.	

6	 For	this	interaction	in	the	period	of	the	judicial	reform,	see:	Tanasije	Marinković,	“Strengthening	Judicial	Independence	
in	the	Process	of	EU	Integration”,	in	Tackling Constitutional Challenges on the Road to the European Union. 
Perspectives from South-East European Accession Countries,	Association	Zenith,	Conrad	Adenauer	Stiftung,	Skopje	
2012,	140-158.

7 Cf.	Dragica	Vujadinović,	‘Between	Authoritarianism	and	Democracy’,	in Dragica	Vujadinović,	Lino	Veljak,	Vladimir	
Goati,	Veselin	Pavićević	(eds.), Between Authoritarianism and Democracy – Serbia, Montenegro, Croatia. Volume I – 
Institutional Framework,	CEDET,	Belgrade,	2003,	17-18.		

2. VETTING OF THE 
JUDICIARY 
IN THE CONTEXT 
OF DEMOCRATIC 
TRANSITION
_

Serbia	started	its	democratic	transition	at	least	ten	

years	behind	most	other	European	countries	which	

had	formed	the	Communist	Bloc	after	World	War	

II.	Although	a	liberal-democratic	Constitution	was	

adopted	in	1990,	the	political	system	was	actually	

pseudo-democratic	in	nature.	By	the	end	of	2000,	it	

became	an	electoral	democracy.7		It	appeared	as	if	

in	2012	it	was	progressing	towards	a	liberal-demo-

cratic	political	system.	That	year,	the	political	parties	

which	started	the	democratic	transition	in	2000	by	

overthrowing	Slobodan	Milošević	and	his	regime	

were	replaced	at	the	elections	by	more	or	less	the	

same	political	forces,	who	lost	the	2000	presidential	

and	parliamentary	elections.	In	fact,	since	2012	it	

has	been	sliding	back	from	electoral	democracy	

to	a	pseudo-democracy.	The	2018-2019	populist	

attacks	on	the	judiciary	in	the	public	discussions	on	

the	amendments	to	the	Constitution	are	a	glaring	

example	of	the	erosion	of	democracy	and	rule	of	
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law	in	Serbia.8

The	reboot	of	the	Serbian	institutions	in	the	process	

of	democratic	transition	and	consolidation	took	

the	form	of	« judicial	reform »	(as	advocated	by	the	

political	branches	of	government),	which	consisted	

mainly	of	the	general	reappointment	of	the	judges.	

This	demise	of	the	judiciary	was	achieved	by	the	

legislative	termination	of	all	judicial	offices	in	the	

aftermath	of	the	adoption	of	the	2006	Constitution.	

More	precisely,	the	reform	was	announced	in	the	

Constitutional	Law	on	the	Implementation	of	the	

Constitution,	endorsed	by	the	National	Assembly	

in	November	2006	(a	few	days	after	the	popular	

ratification	of	the	Constitution),	and	put	in	place	by	

the	Law	on	Judges	in	December	2008.

On	July	9,	2009,	the	Constitutional	Court	of	Serbia	

delivered	its	position	on	the	constitutionality	of	the	

provisions	of	the	Law	on	Judges	which	provided	for	

the	general	termination	of	office	of	the	judiciary.	The	

Court	adjudicated	that	“the	disputed	provisions…	of	

the	Law	on	Judges	are	not	contrary	to	the	Consti-

tution”	(para.	7).9	The	Constitutional	Court	founded	

its	decision	primarily	on	a	premise	that	the	new	

Constitution,	compared	to	the	old	one,	“had	made	

significant	changes	in	the	exercise	and	organization	

of	the	judicial	power,	and	in	method	of	appointment	

of	judges,	including	the	method	of	granting	judges	

8	 Tanasije	Marinković,	“Law	Within	the	Bounds	of	Politics	–	Do	the	Constitutional	Amendments	Abolish	the	Right	of	
Judge	to	Independent	Conviction?”,	in	Testimony – Preparation for the Changes to the 2006 Constitution and the Legal 
Profession,	Judges’	Association	of	Serbia,	Belgrade	2018.			

9	 Decision	no.	IUz	43/09.	
10 For	a	full	account	of	those	arguments,	see	Tanasije	Marinković,	“Contemporary	Challenges	to	Judicial	Independence	

in	Serbia“,	in	Violeta	Beširević	(ed.),	Public	Law	in	Serbia:	Twenty	Years	After,	Esperia	Publications	Ltd,	London	2012.

a	permanent	tenure”	(para.	4).	More	specifically,	ac-

cording	to	the	provisions	of	the	2006	Constitution,	

it	is	the	High	Council	of	the	Judiciary	which	grants	

judges	permanent	tenure,	whereas	the	National	As-

sembly	appoints	judges	to	a	first	office,	for	a	period	

of	three	years.	As	a	result,	the	permanent	tenure	of	

judicial	office	may	be	acquired	only	by	the	act	of	

the	High	Council	of	the	Judiciary,	in	the	absence	of	

which	the	concrete	office	of	a	judge	ends.	

Unlike	the	Constitutional	Court	of	Serbia,	an	

overwhelming	majority	of	the	Serbian	legal	

doctrine	considered	the	Law	on	Judges	to	be	

unconstitutional,	mainly	for	three	reasons:	the	

violation	of	the	constitutional	principle	of	non-

retroactivity,	the	violation	of	the	prohibition	of	

diminution	of	judge’s	conditions	and	the	violation	

of	the	permanent	tenure	of	judicial	office.	Beyond	

these	reasons	and	in	support	of	them,	the	doctrine	

held	that	there	was	a	legal	continuity	between	the	

1990	and	2006	constitutions.10

Following	the	Decision	of	the	Constitutional	Court	

of	July	9,	2009,	the	High	Council	of	the	Judiciary	on	

July	15,	2009	launched	the	process	of	appointing	

judges	in	the	Republic	of	Serbia.	While	there	were	

2483	vacancies,	the	judiciary,	at	that	moment,	had	

3149	judges.	On	December	17,	2009,	it	rendered	the	

Decision	on	granting		permanent	tenure	of	judicial	

office	to	1531	judges;	and	on	December	25,	2009,	
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it	rendered	another	single	decision	in	which	it	de-

clared	the	termination	of	office	of	those	837	judges	

who	were	not	appointed	in	accordance	with	the	Law	

on	Judges	and	listed	their	names.11	In	the	reason-

ing	of	the	latter	it	stated	that	the	judges	that	were	

listed	had	failed	to	meet	the	requirements	for	the	

appointment	to	the	courts	which	they	applied	for,	in	

line	with	Article	45	of	the	Law	on	Judges	(required	

expert	knowledge,	technical	ability	and	dignity)	and	

Articles	1,	13	and	14	of	the	Decision	on	the	criteria	

and	standards	for	the	assessment	of	the	expert	

knowledge,	technical	ability	and	dignity	required	for	

the	appointment.	

The	non-appointed	judges	filed	appeals	against	the	

Decision	of	the	High	Council	of	the	Judiciary	before	

the	Constitutional	Court.	They	based	their	appeals	

on	Article	148	(2)	of	the	Constitution,	which	stipu-

lates	that	the	High	Council	of	the	Judiciary	decides	

on	the	termination	of	office	of	a	judge,	and	that	the	

judge	has	a	right	to	an	appeal	against	that	decision	

before	the	Constitutional	Court.	The	High	Council	

of	the	Judiciary	objected	the	jurisdiction	of	the	

Constitutional	Court	invoking	Article	67	of	the	Law	

on	Judges,	which	specified	the	conditions	for	filing	

an	appeal,	and	which	was	not	applicable	in	the	con-

crete	case,	since	those	legal	provisions	had	entered	

into	force	on	1	January	2010,	and	were	therefore	

applicable	only	to	judges	who	have	taken	their	office	

as	of	1	January	2010.12	As	to	the	principal	objec-

tion	of	the	appellants	–	that	the	Decision	on	the	

11 Decision	no.	06-0037/2009-01.
12 In	the	final	provisions	of	the	Act	on	Judges	(Article	107	(1))	it	is	stated	that	the	Act	applies	as	of	January	1,	2010,	

except	for	the	provisions	which	regulate	the	appointment	of	judges	which	apply	from	the	moment	of	establishment	of	
the	High	Council	of	the	Judiciary.	

13 Decision,	no.	VIIIU-102/2010.

termination	of	office	of	non-appointed	judges	was	

not	properly	reasoned	since	it	did	not	contain	clear	

and	concrete	reasons	which	would	support	the	

decision	of	the	Council	in	each	and	individual	case	

–	the	Council	responded	that	the	reasoning	was	

not	individualized	because	the	office	of	the	judges	

in	question	ceased	by	the	virtue	of	Article	101	(1)	

of	the	Law	on	Judges,	and	that	it	was	not	the	case	

of	their	reappointment	or	dismissal	which	would	by	

itself	necessitate	individual	reasoning.

On	March	25,	2010,	the	Constitutional	Court	ren-

dered	its	legal	position	on	the	two	disputed	issues	

concerning	the	rights	of	judges	whose	office	was	

terminated	due	to	the	non-appointment.	Firstly,	the	

Court	declared	that	the	judges	in	question	enjoy	

the	right	of	an	appeal	envisaged	by	Article	148	(2)	

of	the	Constitution;	and,	secondly,	it	confirmed	that	

the	decision	on	the	termination	of	office	of	each	

judge	had	to	contain	individualized	reasoning	for	the	

non-appointment.	After	it	took	its	legal	position,	on	

May	28,	2010,	the	Court	delivered	its	first	decision	

upon	the	appeal	of	the	non-appointed	judges.13	In	

the	decision,	known	as	the	Saveljić	Decision	(pursu-

ant	to	the	name	of	the	appellant),	the	Court	reiterat-

ed	its	legal	position,	underlining	the	importance	of	

the	individualized	reasoning	as	one	of	the	elements	

of	the	right	to	a	fair	trial,	which	should	have	been	

fully	respected	in	the	process	of	appointment.	

Accordingly,	the	Court	ruled	in	favor	of	the	appeal	

and	annulled	the	Decision	of	the	Council,	to	the	
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extent	to	which	it	concerned	the	appellant,	ordering	

the	Council	to	decide	again	on	the	application	of	the	

appellant	within	30	days.

Pursuant	to	the	Saveljić	Decision,	on	June	14,	2010	

the	Council	delivered	564	individualized	decisions	

against	which	the	judges	filed	again	their	appeals	

before	the	Constitutional	Court.	They	claimed	that	

the	facts	of	their	cases	were	not	properly	estab-

lished,	that	the	procedure	was	not	conducted	public-

ly,	in	a	contradictory	way	and	impartially,	as	well	as	

that	the	decision	was	not	reasoned	and	that	there	

was	a	violation	of	the	right	to	a	remedy.	

In	its	first	decision	in	respect	of	this	set	of	appeals	-	

the	Tasić	Decision,	delivered	on	December	21,	2010,	

after	hearing	both	parties,	the	Constitutional	Court	

ruled	in	favor	of	the	appeal,	annulled	the	Decision	

of	the	Council	of	December	25,	2009,	to	the	extent	

to	which	it	concerned	the	appellant	and	the	indi-

vidualized	decision	of	the	Council	delivered	to	the	

appellant	only,	and	it	ordered	the	Council	to	decided	

again	on	the	application	of	the	appellant	(para.	12).14 

More	specifically,	in	the	Tasić	Decision,	the	Court	

found	that	instead	of	repeating	the	procedure,	as	

prescribed	by	the	Saveljić	Decision,	the	Council	actu-

ally	delivered	an	individual	decision	on	the	termina-

tion	of	the	appellants’	office,	by	which	it	replaced	

the	single	Decision	of	December	25,	2009	(para.	

9).	In	its	reasoning,	the	Court	principally	referred	to	

the	Saveljić	Decision,	pointing	out	that	the	Council	

14 	Decision,	no.	VIIIU-189/2010.
15  Decision	VIIIU-534/2011.		

had	a	duty	to	repeat	the	procedure	in	question	in	

accordance	with	the	legal	positions	and	instructions	

of	the	Court,	exposed	in	the	Saveljić	Decision,	in	

respect	of	all	non-reappointed	judges	who	filed	their	

appeals	before	the	Court	against	the	single	decision	

of	the	Council	(para.	8).	Corroborating	and	nuancing	

its	arguments,	stated	in	the	Saveljić	Decision,	the	

Constitutional	Court	invoked	the	practice	of	the	

European	Court	of	Human	Rights,	as	to	the	scope	

of	application	of	the	right	to	a	fair	trial,	and	to	the	

autonomous	meaning	of	the	concept	of	a	court.	

Until	April	2012,	the	High	Council	of	the	Judiciary	

finalized	the	review	procedure	for	the	non-reappoint-

ed	judges.	Although	it	issued	some	positive	rulings,	

bringing	back	a	certain	number	of	judges	to	their	

judicial	office	as	of	July	2011, serious	procedural	

shortcomings	were	identified,	including	the	lack	of	

quorum	and	voting	patterns	in	the	High	Council	of	

the	Judiciary. Evidence	used	in	the	decisions	was	

not	always	admissible	according	to	the	guidelines	or	

was	introduced	at	too	late	of	a	stage.	For	these	rea-

sons,	in	July	2012,	the	Constitutional	Court	revoked	

all	the	decisions	taken	by	the	High	Council	of	the	

Judiciary	of	non-reappointment	challenged	by	the	

petitioners	so	far	and	instructed	the	High	Council	of	

the	Judiciary	to	reinstate	all	of	them.15 
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3. CONTEMPORARY 
PERSONAL 
GUARANTEES  
OF JUDICIAL 
INDEPENDENCE 
_

The	fiasco	of	the	judicial	reform	strengthened	even	

more	the	determination	of	an	informal	coalition	

of	lawyers,	academics	and	non-governmental	

organizations	to	advocate	for	the	amendments	to	

the	2006	Constitution.	The	goal	was	to	introduce	

stronger	formal	guarantees	of	judicial	independence	

in	order	to	insulate	the	judiciary	even	further	from	

the	illegitimate	influences	of	the	executive	and	

legislative	branches	of	government.	Supported	by	

the	European	Commission	in	this	process,	and	after	

several	rounds	of	abortive	attempts	to	revise	the	

2006	Constitution,	the	amendments	were	eventually	

adopted	in	January	2022.

The	focus	of	the	2022	constitutional	amendments,	

in	terms	of	the	personal	guarantees	of	judicial	inde-

pendence,	was	on	the	appointment	of	judges	(3.1.),	

permanent	tenure	of	judicial	office	(3.2.),	non-trans-

ferability	of	judges	(3.3.),	and	the	conditions	for	the	

termination	of	a	judicial	office	(3.4.).	Following	the	

adoption	of	the	amendments	to	the	Constitution,	

the	process	for	the	adoption	of	the	new	law	on	

judges	and	other	implementing	legislation	has	been	

in	the	pipeline.	

3.1. Appointment
of Judges
_

The	adequate	conditions	and	procedure	for	the	

appointment	to	a	judicial	office	enjoy	a	special	

status	among	the	guarantees	of	judicial	indepen-

dence.	While	throwing	dice	or	venality	of	office	were	

not	unusual	methods	of	appointing	judges	in	the	

pre-modern	era,	the	methods	of	appointment,	which	

are	still	in	force,	were	established	in	the	19th	century.	

Those	are	the	direct	election	and	appointment	by	

the	decision	of	the	representative	bodies,	i.e.,	the	

executive	and	the	legislative.	Later,	in	the	mid-20th 

century,	with	the	introduction	of	the	judicial	councils,	

a	third	method	developed	–	cooptation,	either	as	

a	single	method,	or	in	combination	with	one	of	the	

previous	two.

In	Serbia,	the	fear	from	the	excessive	influence	

of	the	political	branches	of	government	on	the	

judiciary,	as	manifested	in	the	2008-2012	judicial	

reform,	has	led	to	the	exclusion	of	the	legislative	

body	from	the	appointment	process.	The	2022	

amendments	to	the	Constitution	designate	the	High	

Council	of	the	Judiciary	as	the	only	body	vested	

with	the	appointment	of	judges	(Amendment	XII	to	

the	Constitution,	Article	150(2)).	The	High	Council	

of	the	Judiciary	is	defined	as	“an	independent	body	

which	shall	provide	for	and	guarantee	independence	

of	courts	and	judges,	presidents	of	courts	and	lay	

judges”	(Amendment	XII	to	the	Constitution,	Article	
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150(1)).	However,	the	method	of	selection	of	its	lay	

members	of	the	Council	(“prominent	lawyers”)	casts	

doubts	in	terms	of	their	independence	from	political	

pressure.16 

The	conditions	for	appointment	of	judges	and	the	

conditions	for	appointment	and	the	term	of	office	of	

lay	judges	are	regulated	by	law	(Amendment	VII	to	

the	Constitution,	Article	150(1)).	The	Law	on	Judges	

stipulates	that	“a	citizen	of	the	Republic	of	Serbia	

who	meets	the	general	requirements	for	work	in	a	

state	authority,	who	has	graduated	from	law	school,	

who	has	passed	the	bar	exam,	who	is	professional	

and	worthy	of	exercising	the	judicial	function	can	

be	elected	as	a	judge”	(Article	43).	The	length	of	

experience	required	in	the	legal	profession,	following	

the	bar	exam,	differs	depending	on	the	type	of	court:	

two	years	for	a	judge	of	a	misdemeanor	court;	three	

years	for	a	judge	of	a	basic	court;	six	years	for	a	

judge	of	a	higher	court,	a	commercial	court,	and	the	

Misdemeanor	Appellate	Court;	ten	years	for	a	judge	

of	an	appellate	court,	the	Commercial	Appellate	

Court	and	the	Administrative	Court;	and	twelve	

years	for	a	judge	of	the	Supreme	Court	(Law	on	

Judges,	Article	44).

Other	requirements	for	the	election	of	a	judge	

include	expertise,	qualifications	and	worthiness.	

Expertise	implies	the	possession	of	the	theoretical	

and	practical	knowledge	necessary	for	the	perfor-

mance	of	the	judicial	function.	Qualifications	imply	

skills	that	enable	the	effective	application	of	specific	

16	 Tanasije	Marinković,	“Judicial	Self-Governance	and	Judicial	Culture	in	Serbia”,	IDSCS Research Chapter No.6/2022 - 
April 2022,	9-11.

legal	knowledge	in	solving	court	cases.	Worthiness	

implies	moral	qualities	that	judges	should	possess	

and	that	they	should	conduct	in	accordance	with	

those	qualities.	Moral	qualities	that	judges	should	

possess	include	honesty,	conscientiousness,	fair-

ness,	dignity,	perseverance	and	exemplary	behavior,	

and	behavior	in	accordance	with	these	qualities	

means	preserving	the	reputation	of	the	judge	inside	

and	outside	the	service,	awareness	of	social	respon-

sibility,	maintaining	independence	and	impartiality,	

reliability	and	dignity	in	the	service	and	outside	of	it	

and	assuming	responsibility	for	the	internal	organi-

zation	and	a	positive	public	image	of	the	judiciary	

(Law	on	Judges,	Article	45).	

The	rules	on	appointment	of	judges	in	Serbia,	both	

under	the	1990	Constitution	and	2006	Constitu-

tion,	as	well	as	2022	amendments	to	the	2006	

Constitution,	generally	correspond	to	the	compar-

ative	standards	present	in	the	well-established	

democracies.	Yet,	it	has	been	observed	that	the	

judges	in	Serbia	uncritically	consider	legislative	

and	infra-legislative	sources	of	law	to	be	complete	

and	harmonized,	providing	for	the	one	right	answer	

to	every	legal	issue;	that	the	reasoning	of	their	

judgments	rarely	includes	interpretation	of	factual	

or	legal	issues;	and	that	there	is	no	discursiveness	

in	reaching	the	merits	of	the	case.	Moreover,	judges	

do	not	see	well	established,	argued	and	harmonized	

case	law,	manifested	in	clear,	consistent	and	regular	

referrals	to	their	previous	decisions,	as	an	effective	

instrument	of	their	self-empowerment.	They	are	not	



IDSCS Research Chapter No.27/2022 - November 202212

a	governmental	power	and	even	less	a	contre-pou-

voir.17	A	recent	study	on	the	Administrative	Court	

judgments	in	electoral	disputes,	resulting	from	the	

2022	parliamentary	and	local	elections	(in	the	city	of	

Belgrade),	casts	shadow	on	the	qualifications	and	

integrity	of	the	judges	who	“delivered	justice”	in	over	

400	cases.18     

If	these	features	of	the	Serbian	judicial	culture	are	

taken	into	account,	it	may	be	concluded	that	the	

selection	of	judges,	despite	the	differences	in	the	

relevant	normative	framework	between	the	1990	

and	2006	constitutions,	has	not	been	based	on	mer-

it,	which	is	one	of	the	principle	recommendations	of	

the	Consultative	Council	of	European	Judges’	Opin-

ion	on	the	Independence	of	the	Judiciary.19	For	that	

reason	it	is	necessary	to	set	aside	the	normative	

framework	and	to	look	for	the	answers	in	the	social	

facts.	Another	recent	study	of	the	professional	pref-

erences	of	students	at	the	main	law	school	in	Serbia	

–	the	University	of	Belgrade	Faculty	of	Law	–	shows	

that	the	young	lawyers-to-be	perceive	the	judicial	

office	as	generally	unattractive.	More	specifically,	

while	58%	of	the	interviewees	wish	to	become	at-

torneys	at	law,	only	10,2%	of	them	wish	to	become	

judges.20	Furthermore,	the	research	shows	that	the	

profession	of	an	attorney	at	law	is	favored	by	the	

17	 Tanasije	Marinković,	“(In)Consistent	Application	of	the	Law	and	Judicial	Culture	in	Serbia”,	IDSCS Research Chapter 
No.14/2022 - July 2022,	9-10.

18 Marijana Pajvančić,	Tnasije	Marinković,	Izbori 2022.godine pred Upravnim sudom – pregled postupanja i odluka	<2022	
Elections	Before	the	Administrative	Court	–	An	Overview	of	the	Proceedings	and	Decisions>,	Cepris,	2022.

19 Standards Concerning	the	Independence of the Judiciary and the Irremovability of Judges,	CCJE	Opinion	no.	1	(2001),	
par.	25.

20 Mila	Đorđević,	“Između	sudstva	i	advokature:	profesionalne	preferencije	studenata	prava	u	Srbiji”	<Between	the	
Judiciary	and	Bar:	Professional	Preferences	of	Law	Students	in	Serbia>,	Sociološki pregled,	vol.	LVI	(2022),	no.	2,	685.

21 Ibid.
22 Ibid.,	706.

students	of	all	levels	of	average	grade	points,	and	in	

particular	by	the	students	of	the	highest	level	of	av-

erage	grade	points	(9-10).	On	the	contrary,	judgeship	

is	attractive	to	24%	of	the	students	of	the	lowest	

level	of	average	grade	points	(6-7),	and	to	only	8,6%	

of	the	students	of	the	highest	level	of	average	grade	

points	(9-10).21

	The	motives	for	such	a	clear	preference	of	the	

profession	of	attorney	at	law	over	the	profession	of	

a	judge	are	also	telling.	The	students	are	principally	

guided	by	individualist	motives.	The	possibility	of	

promotion	(91,4%),	the	autonomy	in	work	(78,8%)	

and	earnings	(86,2%)	take	the	first	three	spots	when	

they	are	deciding	on	the	legal	profession	they	wish	

to	pursue,	while	achieving	justice	in	society	comes	

only	fourth	(73%).22	Here	are	the	advantages	and	

disadvantages	of	the	two	professions	in	relation	to	

the	students’	motives	for	choosing	a	future	profes-

sion:	in	terms	of	the	possibility	of	promotion,	the	

profession	of	attorney	is	considered	as	allowing	

for	an	individual	to	move	forward	on	the	basis	of	

their	personal	effort,	while	the	personal	effort	is	

not	the	only	factor	which	influences	the	speed	and	

degree	of	promotion	in	the	judiciary.	When	it	comes	

to	autonomy	in	work,	the	profession	of	attorney	

is	believed	to	allow	for	greater	autonomy	since	
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attorneys	work	individually	or	with	other	attorneys	

in	law	offices,	but	independently	of	daily	politics;	

the	work	of	a	judge	is	considered	as	independent	

de	jure	but	exposed	to	de	facto	pressures	of	the	

daily	politics.	As	to	the	earnings,	the	profession	of	

attorney	is	perceived	as	proportionate	to	the	efforts	

of	the	individual	and	higher	in	comparison	to	other	

legal	professions;	in	the	judiciary,	the	monthly	salary	

is	regular,	but	not	high.23 

3.2. Permanent
Tenure of Judicial
Office
_

Permanent	tenure	of	judicial	office,	designating	

that	the	judge	cannot	be	removed	from	office,	is	

maintained	either	by	appointing	a	judge	for	life	or	

until	they	reach	retirement.	The	other	extreme	-	a	

fixed-term	contractual	appointment	(including	pro-

bationary	appointment)	-	is	potentially	detrimental	

to	judicial	independence	as	“it	opens	up	the	pos-

sibility	of	renewing	an	appointment	of	a	‘desirable’	

judge	whilst	letting	that	of	an	‘undesirable’	to	expire,	

without	renewal”.24	Hence,	the	permanent	tenure	of	

judicial	office	has	enjoyed	undisputed	protection	

23 Ibid.,	707.
24 Shimon	Shetreet,	Judicial Independence: New Conceptual Dimensions and Contemporary Challenges,	in	Judicial 

Independence: The Contemporary Debate,	Shimon	Shetreet	and	Jules	Deschênes,	(eds.),	(Dordrecht,	Netherlands	
1985),	623-624.

since	the	very	first	modern	constitutional	docu-

ments.	It	was	enshrined	already	in	the	English	Act	of	

Settlement	of	1701	(Section	III)	as	a	reaction	to	the	

instability	of	the	judicial	office	under	the	Stewarts;	

the	US	Constitution	of	1787	provides	for	it	as	one	of	

the	two	guarantees	of	judicial	independence	(Article	

3	(1));	and	France,	although	traditionally	distrustful	

towards	the	judiciary,	has	recognized	it	in	almost	

all	its	constitutions	from	the	beginning	of	the	19th 

century	onwards.

The	2006	Constitution	of	Serbia	states	that	a	judge	

shall	be	granted	permanent	tenure	except	for	a	

first-time	appointee	to	a	judicial	office	whose	tenure	

lasts	three	years	(Article	146).	The	National	Assem-

bly,	at	the	proposal	of	the	High	Council	of	the	Ju-

diciary,	appoints	judges	to	serve	three	years,	while	

the	High	Council	of	the	Judiciary	grants	judges	

permanent	tenure	(Article	147	(1)	and	(3)).	Thereby,	

the	2006	Constitution	departed	from	the	permanent	

tenure	of	judicial	office,	which	was	guaranteed	with-

out	exceptions	in	the	1990	Constitution.	

These	constitutional	developments	received	an	al-

most	unanimous	denunciation	by	the	academia	and	

judges’	associations	as	being	contrary	to	the	very	

idea	of	the	rule	of	law.	Later,	the	political	parties,	

including	those	which	drafted	the	2006	Constitution,	

embraced	these	arguments.	Therefore,	the	re-estab-
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lishment	of	a	permanent	tenure	of	judges	was	at	the	

heart	of	the	2022	constitutional	reform.	

As	a	result,	the	2022	amendments	to	the	Constitu-

tion	stipulate	that	the	“tenure	of	judicial	office	shall	

be	permanent	and	shall	last	from	the	moment	of	

election	until	retirement”	(Amendment	VIII	to	the	

Constitution,	Article	146(1)).	The	Law	on	Judges	

specifies	two	different	situations	in	the	context	

of	permanent	tenure	of	judicial	office:	reduction	

of	number	of	judges	and	a	temporary	removal	

from	judicial	office.	Specifically, the	judicial	office	

shall	not	be	terminated	if	the	number	of	judges	is	

reduced	in	the	court	in	which	a	judge	exercises	the	

judicial	function	(Law	on	Judges,	Article	13).	As	to	

the	removal	from	judicial	office,	a	judge	shall	be	

temporarily	removed	from	office	if	a	detention	order	

is	imposed	against	them.	A	judge	may	be	temporar-

ily	removed	from	office	when	a	proceeding	for	their	

dismissal	or	criminal	proceedings	for	a	dismissible	

offence	has	been	initiated	(Law	on	Judges,	Article	

14).	While	in	the	first	case	the	temporary	removal	is	

mandatory,	in	the	other	two	cases	it	is	only	option-

al.	The	Draft	Law	on	Judges	introduces	another	

criterion	for	an	optional	temporary	removal of	a	

judge	from	function	-	if	they	have	been	instructed	to	

undergo	a	mandatory	medical	examination	to	verify	

their	ability	to	exercise	the	judicial	function	(Article	

15(4)).	The	Draft	Law	on	Judges	provides	for	the	

power	of	the	High	Council	of	the	Judiciary	to	decide	

on	temporary	removal	from	judicial	office	(Article	

15(5)),	while	the	Law	on	Judges,	which	is	still	in	

25 	See	Shetreet,	630.

force,	vests	this	power	with	the	president	of	the	

court	in	which	the	judge	exercises	their	function	in	

case	of	a	mandatory	removal,	and	with	the	presi-

dent	of	the	Supreme	Court	in	case	of	an	optional	

removal	(Article	15(1)-(2)).

3.3. Non-Transferability 
of Judges
_

The	protection	from	transfers	is	yet	another	import-

ant	guarantee	of	judicial	independence,	since	forced	

transfers	“can	constitute	a	very	powerful	deterrent	

and	sanction	against	a	judge	who	does	not	conform	

to	what	authorities	may	desire”.25	The	protection	

from	transfers	is	in	some	respects	similar	to	per-

manent	tenure	of	judicial	office,	as	a	result	of	which	

some	constitutions	combine	the	two	guarantees	in	

one	single	institute	of	irremovability	(l’inamovabil-

ité).	This	distinction	was	well	recognized	as	early	as	

in	1831,	in	the	Belgian	Constitution,	which	stipulated	

that:	“Judges	shall	be	appointed	for	a	lifetime.	A	

judge	may	be	deprived	of	their	office	or	suspended	

only	by	virtue	of	a	judicial	decision.	The	transfer	

may	take	place	only	if	it	is	accompanied	by	a	new	

appointment	and	with	the	consent	of	the	judge”	

(Article	100).	Still,	many	modern	constitutions	either	

recognize	some	instances	when	it	is	legitimate	

to	depart	from	this	guarantee,	offer	less	stringent	

forms	of	its	protection,	or	simply	do	not	provide	for	
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it.	For	example,	the	German	Constitution	of	1949	

states	that	“in	the	event	of	changes	to	the	struc-

ture	of	courts	or	in	their	districts,	judges	may	be	

transferred	to	another	court	or	removed	from	office,	

provided	that	they	retain	their	full	salary”	(Article	97	

(2)	in	fine)),	whereas	the	Portuguese	Constitution	

of	1976	stipulates	that	the	“transfer	of	judges	of	the	

courts	of	law…	shall	be	the	responsibility	of	the	Su-

preme	Judicial	Council,	as	laid	down	by	law”	(Article	

217	(1)).

The	2022	amendments	to	the	Constitution	regulate	

the	principle	of	non-transferability	of	judges	in	much	

greater	detail	than	the	Constitutions	of	1990	and	

2006.		This	is	the	result	of	the	2008-2012	judicial	

reform,	which	also	included	the	re-organization	

of	the	court	network	that	resulted	in	permanent	

relocation	or	temporary	transfer	to	another	court	of	

many	judges.	The	2022	constitutional	reform	stip-

ulates	that	a	judge	shall	have	the	right	to	perform	

the	judicial	function	in	the	court	to	which	they	were	

appointed	and	may	be	permanently	relocated	or	

temporarily	transferred	to	another	court	only	with	

their	consent,	except	in	cases	provided	for	by	the	

Constitution	(Amendment	IX	to	the	Constitution,	

Article	147(1)).	If	a	court	is	abolished,	a	judge	shall	

be	relocated	to	the	court	which	has	taken	over	the	

jurisdiction	of	the	abolished	court	(Amendment	

IX	to	the	Constitution,	Article	147(2)).	In	case	of	

revocation	of	the	prevalent	part	of	the	jurisdiction	of	

the	court	to	which	they	were	appointed,	a	judge	may	

extraordinarily,	without	their	consent,	be	relocated	

or	transferred	to	another	court	of	the	same	instance	

which	takes	over	the	jurisdiction	of	the	court	whose	

prevalent	part	of	jurisdiction	has	been	revoked,	in	

accordance	with	the	law	(Amendment	IX	to	the	

Constitution,	Article	147(3)).	The	revocation	of	the	

prevalent	part	of	the	jurisdiction	of	the	court	shall	

exist	when	the	necessary	number	of	judges	in	the	

court	has	decreased	due	to	changes	in	the	court’s	

jurisdiction,	or	the	establishment	of	a	new	court,	or	

in	other	situations	provided	for	by	law	(Amendment	

IX	to	the	Constitution,	Article	147(5)).	

The	2022	amendments	also	provide	for	the	specific	

rights	of	a	judge	who	is	transferred	or	relocated	to	

another	court.	They	may	retain	the	salary	they	had	

in	the	court	they	were	relocated	from	or	transferred	

to,	if	it	is	more	favorable	for	them	(Amendment	IX	to	

the	Constitution,	Article	147(4)).	A	judge	shall	have	

the	right	to	lodge	an	appeal	with	the	Constitutional	

Court	against	the	decision	on	their	relocation	or	

transfer	(Amendment	IX	to	the	Constitution,	Article	

147(6)).

The	Law	on	Judges	(as	well	as	the	Draft	Law	on	

Judges)	regulates	also	assignment	of	a	judge	to	

perform	professional	jobs	in	the	High	Council	of	the	

Judiciary,	the	Ministry	in	charge	of	the	judiciary,	the	

Judicial	Academy	or	an	international	judicial	organi-

zation	(Article	21).	
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3.4. Termination of 
Judicial Office
_

From	the	perspective	of	judicial	independence,	the	

conditions	and	procedures	in	which	a	judge’s	office	

is	terminated	boil	down	to	judicial	responsibility.	

Although	the	office	of	a	judge	may	be	terminated	for	

reasons	other	than	the	breach	of	their	responsibili-

ty	–	when	a	judge	resigns,	when	they	are	medically	

certified	as	physically	unfit	for	further	judicial	office,	

when	they	reach	their	age	limit	the	end	of	a	fixed	

term	of	office	–	they	are	of	objective	nature	and	are	

difficult	to	be	used	for	exercising	a	pressure	on	a	

judge.	However,	a	judge’s	breach	of	responsibility	

as	a	ground	for	termination	of	judicial	office	is	of	a	

different	nature	and	is	much	more	susceptible	to	

manipulation	and	abuse.	This	is	why	the	quality	of	

the	responsibility	regime	of	a	judge	is	considered	

as	one	of	the	yardsticks	of	their	independence,	

meaning	that	the	reasons	for	the	dismissal	and	a	

pertinent	procedure	should	be	specified	in	advance,	

preferably	in	a	constitution,	and	defined	in	a	manner	

that	would	minimize	the	opportunities	for	illegiti-

mate	influence	on	the	work	of	the	judge,	while	ren-

dering	them	responsible	for	the	power	they	exercise.

The	2006	Constitution	failed	to	reach	the	stan-

dards	set	by	the	1990	Constitution	by	not	stating	

all	the	reasons	for	the	termination	of	judicial	office.	

Accordingly,	“the	procedure,	basis	and	reasons	for	

the	termination	of	judicial	office…	shall	be	regulated	

by	law”	(Article	148	(3)).	It	is	only	stipulated	that	“the	

office	of	a	judge	shall	cease	at	their	request,	upon	

the	fulfilment	of	the	conditions	stipulated	in	the	law,	

and	by	the	dismissal,	for	reasons	provided	by	law,	

as	well	as	if	they	are	not	granted	permanent	tenure”	

(Article	148	(1)).

These	deficiencies	of	the	2006	Constitution	were	

severely	criticized	and	they	were	remedied	by	its	

2022	amendments.	Under	the	heading	entitled	“Per-

manent	Tenure	of	Judicial	Office”,	the	amendments	

stipulate	a	principle	that	the	tenure	of	judicial	office	

shall	be	permanent	and	shall	last	from	the	moment	

of	election	to	retirement,	as	well	as	the	exceptions	

to	it.	Accordingly,	prior	to	retirement,	the	judge’s	

tenure	of	office	shall	cease	at	a	personal	request,	in	

case	of	permanent	loss	of	ability	to	exercise	judicial	

function,	in	case	of	termination	of	citizenship	of	the	

Republic	of	Serbia	or	in	a	case	of	dismissal	(Amend-

ment	VIII	to	the	Constitution,	Article	146(3)).	A	judge	

shall	be	dismissed	if	they	are	convicted	to	at	least	

six	months	of	imprisonment	for	a	criminal	offense	

or	if	the	disciplinary	proceedings	have	found	that	

they	have	committed	a	serious	disciplinary	offense	

which,	pursuant	to	assessment	of	the	High	Council	

of	the	Judiciary,	has	seriously	tarnished	the	reputa-

tion	of	the	judicial	office	or	which	has	undermined	

the	public	confidence	in	the	courts	(Amendment	VIII	

to	the	Constitution,	Article	146(4)).	The	High	Council	

of	the	Judiciary	shall	pass	a	decision	on	termina-

tion	of	a	judge’s	tenure	of	office.	A	judge	shall	have	

the	right	to	lodge	an	appeal	with	the	Constitutional	

Court	against	the	decision	of	the	High	Council	of	the	

Judiciary	on	cessation	of	judicial	tenure	(Amend-

ment	VIII	to	the	Constitution,	Article	146(5)	and	(6)).	
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The	2022	amendments	to	the	Constitution,	in	con-

trast	to	the	2006	Constitution,	stipulate	the	grounds	

for	the	dismissal	of	a	judge.	Although	the	constitu-

tionalization	of	the	grounds	should	be	welcome,	it	

can	also	be	observed	that	those	grounds	have	been	

narrowed	down	with	respect	to	the	present	Law	on	

Judges,	which	adds	the	unprofessional	exercise	of	

the	judicial	function	as	another	reason	for	dismissal	

(Article	62).	Also,	the	Law	on	Judges	does	not	re-

quire	that	the	serious	disciplinary	offense	seriously	

tarnishes	the	reputation	of	the	judicial	office	or	un-

dermines	the	public	confidence	in	the	courts.	In	the	

implementation	of	constitutional	amendments,	the	

Draft	Law	on	Judges	follows	the	narrow	approach	

set	by	the	2022	amendments	(Article	69).

The	Law	on	Judges,	as	well	as	the	Draft	Law	on	

Judges,	specifies	the	proceedings	for	the	dismissal	

of	a	judge.	The	High	Council	of	the	Judiciary	shall	

initiate	and	manage	the	procedure	to	determine	the	

reasons	for	the	dismissal	of	a	judge	ex	officio	or	

at	the	proposal	of	a	competent	public	official/body	

(Law	on	Judges,	Article	64(2);	Draft	Law	on	Judg-

es	Article	70(1)	and	71(2)).	The	proposal	may	be	

brought	forward	by	a	president	of	the	court	in	which	

the	judge	exercises	their	function,	by	a	president	

of	a	court	superior	to	the	one	in	which	the	judge	

exercises	their	function,	by	the	president	of	the	

Supreme	Court,	by	a	body	in	charge	of	the	evalua-

tion	of	judges	and	by	the	Disciplinary	Commission	

(Law	on	Judges,	Article	64(2)).	The	Draft	Law	on	

Judges	narrows	down	the	circle	of	the	officials/

bodies	authorized	to	bring	forward	the	proposal.	It	

stipulates	that	the	president	of	the	court	in	which	

the	judge	exercises	their	function	may	initiate	the	

procedure	for	the	dismissal	of	a	judge	in	case	they	

are	convicted	of	a	criminal	offense	punishable	with	

at	least	six	months	of	imprisonment	(Article	70(2));	

while	the	Disciplinary	Commission	may	initiate	the	

procedure	for	the	dismissal	of	a	judge	in	cases	

when	they	have	committed	a	serious	disciplinary	

offense	(Article	71(2)).

The	disciplinary	proceedings	are	conducted	by	the	

Disciplinary	Commission	at	the	proposal	of	the	

disciplinary	prosecutor	(Law	on	Judges,	Article	

94(1);	Draft	Law	on	Judges,	Article	102(2)). The 

disciplinary	prosecutor,	their	deputies	and	the	

Disciplinary	Commission	are	appointed	by	the	High	

Council	of	the	Judiciary	(Law	on	Judges,	Article	

93(1);	Draft	Law	on	Judges,	Article	101(2)).	The	pro-

posal	for	conducting	disciplinary	proceedings	shall	

be	submitted	by	the	disciplinary	prosecutor	based	

on	the	disciplinary	complaint,	which	may	be	filed	

by	any	person	(Law	on	Judges,	Article	94(2);	Draft	

Law	on	Judges	Article	102	(1)	-	(2)). The Draft	Law	

on	Judges	allows	for	the	disciplinary	prosecutor	to	

submit	the	proposal	ex	officio.	If	a	judge	has	been	

found	responsible	for	a	serious	disciplinary	offence	

in	the	disciplinary	proceeding,	by	a	final	decision,	the	

Disciplinary	Commission	shall	initiate	the	procedure	

for	the	dismissal	of	a	judge	(Law	on	Judges,	Article	

92).	However,	the	Draft	Law	on	Judges	stipulates	

that	the	High	Council	of	the	Judiciary	or	the	Disci-

plinary	Commission	may	initiate	the	procedure	for	

the	dismissal	of	a	judge	(Article	100(1)).

An	overview	of	the	work	of	the	High	Council	of	the	

Judiciary	shows	that	the	dismissals	are	rather	rare	

in	its	practice.	The	number	of	the	dismissals	per	
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year	is	as	follows:	2012	(1),	2013	(1),	2014	(3),	2015	

(3),	2016	(4),	2017	(1),	2018	(1),	2019	(1),	2020	(1)	

and	2021	(1).26 In	2012	there	was	one	dismissal	for	

a	serious	disciplinary	offence.27 In	2013	there	was	

one	dismissal	for	a	serious	disciplinary	offence.28	In	

2014	there	were	two	dismissals	for	a	serious	disci-

plinary	offence	and	one	dismissal	for	a	conviction	

for	a	criminal	offense	punishable	with	at	least	six	

months	of	imprisonment.29 In	2015	there	were	three	

dismissals	for	a	serious	disciplinary	offence.30	In	

2016	there	were	four	dismissals	for	a	serious	disci-

plinary	offence.31	The	2017	–	2021	annual	reports	of	

the	High	Council	of	the	Judiciary	do	not	specify	the	

reasons	for	the	dismissal	of	the	judges.

An	overview	of	the	work	of	the	Disciplinary	Commis-

sion	shows	that	the	serious	disciplinary	offences	

which	motivated	the	proposals	for	the	dismissal	of	

judges	were:	undue	delay	in	the	proceedings	in	17	

cases;32	undue	delay	in	the	proceedings	in	31	cas-

es;33	undue	delay	in	the	drafting	of	the	judgments	

in	17	cases;34	the	bluntly	unsuitable	behavior	of	a	

judge	towards	the	participants	in	the	proceedings	

and	the	violation	of	the	Code	of	Ethical	Conduct	

26	 	Annual	Reports	of	the	High	Council	of	the	Judiciary.
27	 	High	Council	of	the	Judiciary,	Annual	Report	for	2012,	13.
28	 	High	Council	of	the	Judiciary,	Annual	Report	for	2013,	30.
29	 	High	Council	of	the	Judiciary,	Annual	Report	for	2014,	28.
30	 	High	Council	of	the	Judiciary,	Annual	Report	for	2015,	33.
31	 	High	Council	of	the	Judiciary,	Annual	Report	for	2016,	28.
32	 	Disciplinary	Commission	of	the	High	Council	of	the	Judiciary,	Decision	of	13	February	2015.
33	 	Disciplinary	Commission	of	the	High	Council	of	the	Judiciary,	Decision	of	23	November	2015
34	 	Disciplinary	Commission	of	the	High	Council	of	the	Judiciary,	Decision	of	20	May	2016.
35	 	Disciplinary	Commission	of	the	High	Council	of	the	Judiciary,	Decision	of	9	October	2020.
36	 	Disciplinary	Commission	of	the	High	Council	of	the	Judiciary,	Decision	of	3	July	2020.

imposed	upon	the	judges	to	behave	with	dignity	–	

degrading	and	sarcastic	remarks	of	a	judge.35 

The	overview	of	the	work	of	the	Disciplinary	Com-

mission	shows	that	the	disciplinary	responsibility	

of	a	judge	for	the	unprofessional	exercise	of	the	

judicial	function	was	established	in	only	one	case. 

It	was	a	case	of	a	judge	of	a	misdemeanor	court	

who	wrongly	ruled	that	he	did	not	have	the	ratione	

materiae	jurisdiction	in	15	instances,	contrary	to	

the	well-established	case-law	of	the	Constitutional	

Court	of	Serbia.36  
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4. CONCLUDING
REMARKS
_

It	is	generally	considered	that	the	personal	guaran-

tees	of	judicial	independence	are	essential	for	the	

establishment	and	preservation	of	the	rule	of	law.	

It	is	equally	accepted	that,	to	the	extent	to	which	

democracy	cannot	function	without	the	rule	of	law,	

judicial	independence	is	a	prerequisite	for	a	democ-

racy.	However,	it	is	also	recognized	that	the	formal	

safeguards	of	the	independence	of	judges	cannot	

be	equated	with	an	impartial	delivery	of	justice	in	

practice,	as	there	is	a	quite	large	number	of	exam-

ples	of	the	breach	and	disregard	of	those	paper	

guarantees	in	practice.	Hence,	their	importance	

lies	in	the	fact	that	any	constitutional	framework	

in	which	the	power	is	truly	separated	and	divided	

boosts	the	security	of	the	courts	by	necessitating	

a	coordinated	action	among	several	political	actors	

to	attack	the	judiciary.	Under	such	conditions,	the	

costs	of	subverting	judicial	independence	become	

sufficiently	high	to	persuade	the	actors	to	tolerate	

judicial	independence	half-heartedly.

The	Serbian	experience	in	the	past	twenty	years	has	

proven	the	opposite.	It	is	possible	to	subvert	judicial	

independence	even	in	a	constitutional	framework	

in	which	the	power	is	separated	and	divided.	The	

vetting	of	the	judiciary	in	the	context	of	the	demo-

cratic	transition,	through	the	“judicial	reform”	from	

2008	to	2012,	contrary	to	the	provisions	of	the	2006	

Constitution,	showed	that	constitutional	checks	and	

balances	serve	their	purpose	only	in	a	true	liber-

al-democratic	legal	and	political	culture.	Under	those	

conditions,	the	guarantees	on	paper	will	operate	as	

real	guarantees,	persuading	the	actors	to	tolerate	

judicial	independence.	The	general	resetting	of	the	

judiciary	in	the	name	of	democratic	transition	was	a	

symptom	of	an	underdeveloped	liberal-democratic	

culture	in	Serbia,	inasmuch	as	it	contributed	to	the	

further	erosion	of	its	judicial	culture.	It	has	instilled	

fear	in	judges	that	the	resetting	of	the	judiciary	can	

happen	again	in	the	future.	As	a	result,	the	judges	in	

Serbia	live	in	the	system	of	unity	of	powers.	They	do	

not	consider	themselves	to	be	a	separate	branch	of	

government,	but	a	contentious	branch	of	executive	

power.

The	judicial	reform	also	demonstrated	that	the	

formal	legal	institutions	are	not	entirely	powerless	in	

the	Serbian	legal	and	political	culture.	In	a	number	

of	rulings,	not	devoid	of	controversies,	the	Consti-

tutional	Court	changed	the	course	of	the	reform.	At	

the	end	of	a	four-year	long	process,	it	instructed	the	

High	Council	of	the	Judiciary,	which	acted	as	an	ex-

tended	arm	of	the	legislative	and	executive	branch-

es	of	government,	contrary	to	its	constitutionally	

mandated	role	of	protector	of	judicial	independence,	

to	reinstate	all	non-reappointed	judges.

The	abuse	of	powers	by	the	political	branches	of	

government	has	inspired	an	informal	coalition	of	

lawyers,	academics	and	non-governmental	or-

ganizations	to	advocate	for	the	amendments	to	

the	2006	Constitution.	The	goal	was	to	introduce	

stronger	formal	guarantees	of	judicial	independence	
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in	order	to	insulate	the	judiciary	even	more	from	the	

illegitimate	influences	of	the	executive	and	legislative	

branches	of	government.	Supported	by	the	Europe-

an	Commission	in	this	process,	and	after	several	

rounds	of	abortive	attempts	to	revise	the	2006	Con-

stitution,	the	amendments	were	eventually	adopted	

in	January	2022.	

The	focus	of	the	2022	constitutional	amendments,	

when	it	comes	to	the	personal	guarantees	of	judicial	

independence,	was	the	following:	improvement	

of	the	process	of	judge	selection	so	as	that	it	is	

based	on	merit;	full	guarantee	of	the	permanent	

tenure	of	judges;	better	guarantee	of	the	principle	of	

non-transferability	of	judges;	and	the	stipulation	of	

the	conditions	for	the	dismissal	of	a	judge,	thereby	

protecting	them	from	a	possibly	abusive	termina-

tion	of	their	function.	Following	the	adoption	of	the	

amendments	to	the	Constitution,	the	process	for	the	

adoption	of	the	new	law	on	judges	and	other	imple-

menting	legislation	has	been	in	the	pipeline.	

A	closer	look	at	the	new	constitutional	framework	

and	the	draft	legislation	through	the	lenses	of	the	

Serbian	judicial	culture	led	to	the	conclusion	that	

these	normative	instruments	have	failed	to	address	

some	of	the	main	challenges	to	the	impartial	delivery	

of	justice	in	Serbia.
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5. POLICY
RECOMMENDATIONS
_

• The High Council of the Judiciary 

should conduct an extensive survey of 

the professional preferences of law 

students to establish the reasons why 

the students with the best grades avoid 

pursuing judgeship. The final goal 

would be to secure better quality of the 

candidates for the judicial posts.

• The survey results show that a change 

in the public image of the judiciary, in 

general, and of judgeship, in particular, 

is warranted so as to incentivize the best 

law students to apply for judicial posts.

• The measures for improving the 

public image should be coupled with 

concrete and substantive legislative and 

constitutional reforms in order to create 

a judiciary which is qualified, which 

has integrity, which is competent and 

which acts efficiently. The proposals for 

these reforms have been made in other 

reports in this series of working papers 

covering various aspects of the Serbian 

judicial culture. The overall goal would 

be to motivate the best law students to 

apply for judicial posts.

• The judge evaluation methodology 

should be reconsidered to incentivize 

the present judges to boost their 

qualifications and to act with greater 

integrity, competence and efficiency.

• The Draft Law on Judges should not 

exclude the possibility of a dismissal of a 

judge for acting unprofessionally.

• The Draft Law on Judges should not go 

below the standards of the present Law 

on Judges with respect to the procedural 

aspects for the dismissal of a judge for 

acting unprofessionally.
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