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INTRODUCTION
_

The establishment of strong judicial councils within 

the framework of the European model of judicial 

independence1 seems to be strongly anchored to 

the assumption that the introduction of this form 

of judicial self-governance through judicial councils 

would inevitably secure individual independence of 

judges. This might be one of the reasons why the 

debate on judicial independence so far has largely 

focused on the external threats to the judiciary 

and its independence from the institutional or the 

structural perspective. Individual independence of 

judges seemed to be of secondary importance, in 

the sense that a properly established judicial council 

with properly designed rules and procedures would 

simply suffice to safeguard individual independence. 

Nevertheless, the abstractly designed models and 

standards by international organizations and the 

fact that the EU has emphasized the institutional-

ist and structural aspect of judicial independence 

1 For more on this notion see M. Bobek and D. Kosař, ‘’Euro-products’ and Institutional Reform in Central and Eastern 
Europe: A Critical Study in Judicial Councils’ in M. Bobek (ed) Central European Judges Under the European Influence: 
The Transformative Power of the EU Revisited (Bloomsbury 2015) 166-172.

2  For more on the deficiencies of EU’s approach towards rule of law and judicial reforms see for instance K. Nicolaïdis 
and R. Kleinfeld, ‘Rethinking Europe’s `Rule of Law` and Enlargement Agenda: The Fundamental Dilemma’, SIGMA 
Papers No 49 (Paris: OECD Publishing 2012) 12; Dicosola, M., ‘Judicial Independence and Impartiality in Serbia: 
between Law and Culture’; L. Louwerse, and E. Kassoti, ‘Revisiting the European Commission’s Approach towards the 
Rule of Law in Enlargement’ (2019) Hague Journal on the Rule of Law, Vol. 11, No. 1 (April) 223-250.

 Diritti Comparati, 17 December 2012, available at: https://www.diritticomparati.it/judicial-independence-and-
impartiality-in-serbia-between-law-and-culture/ ; 

3 For more on this phenomenon in North Macedonia see D. Preshova, Separate but not Independent: The (In)
compatibility of the Judicial Culture with the Judicial Self-Governance in North Macedonia (2021) Research Chapter No. 
7/2022, Project Working Paper Series, available at: https://idscs.org.mk/wp-content/uploads/2022/05/B5_Separate-
but-not-Independent-The-InCompatibility-of-the-Judicial-Culture-with-Judicial-Self-Governance-in-North-Macedonia.
pdf

have not taken into due consideration the infor-

mal practices that are also shaping the dominant 

judicial culture.2 Unless independence represents a 

dominant feature of the judicial culture and judg-

es are unwilling to protect their independence, no 

institutional solution could bridge the existing gap 

between the coveted self-governance and the lack 

of genuine willingness among judges to govern 

themselves truly independently. Consequently, it 

has been observed that such blind spots in the 

respective models have brought about a situation in 

which the judiciary and the judicial governance are 

separated, but not independent from the other two 

branches of power.3

Turning to the often neglected individual aspect 

of judicial independence, one can also find a gap 

between the institutional or structural dimension 

of judicial independence, on the one hand, and its 

individual dimension on the other. Namely, the im-

plementation of the European model has achieved 

judicial independence at a structural level, at least 

in terms of formal rules, however at the individual, 

as well as the informal level there are dependent 

https://www.diritticomparati.it/judicial-independence-and-impartiality-in-serbia-between-law-and-culture/
https://www.diritticomparati.it/judicial-independence-and-impartiality-in-serbia-between-law-and-culture/
https://idscs.org.mk/wp-content/uploads/2022/05/B5_Separate-but-not-Independent-The-InCompatibility-of-the-Judicial-Culture-with-Judicial-Self-Governance-in-North-Macedonia.pdf
https://idscs.org.mk/wp-content/uploads/2022/05/B5_Separate-but-not-Independent-The-InCompatibility-of-the-Judicial-Culture-with-Judicial-Self-Governance-in-North-Macedonia.pdf
https://idscs.org.mk/wp-content/uploads/2022/05/B5_Separate-but-not-Independent-The-InCompatibility-of-the-Judicial-Culture-with-Judicial-Self-Governance-in-North-Macedonia.pdf
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judges4 with a judicial culture characterized by 

fear, distrust, and apathy.5 Accordingly, the existing 

gap, also in this case, between the assumptions or 

expectations and the actual practice, basically mir-

rors the gap between the formal rules and informal 

practices, the latter influencing the inadequate or 

deficient implementation of the formal rules. Ironi-

cally, it could be argued that the judges themselves, 

who are sitting in the judicial council, are also 

negatively affecting the individual independence of 

judges through inadequate application of the formal 

rules. This comes as a result of the remnants of 

the socialist legal tradition that take up a consider-

able chunk of the existing judicial culture, such as 

textualism and formalism, often instrumentalized 

to serve particular interests of political and judicial 

elites. 

At the same time, the rapid increase in cases before 

the European Court of Justice and the European 

Court of Human Rights involving violations of rights 

of judges in specific procedures that involved them, 

especially disciplinary procedures, is testament 

to the increasing relevance of such procedures in 

light of the individual independence of judges as a 

crucial aspect of overall judicial independence. The 

fact that many of these cases involve countries 

from Central and Eastern Europe with a socialist 

past points to the broader concern raised, with an 

4 J. A. Ferejohn and L. D. Kramer, Independent Judges, Dependent Judiciary: Institutionalizing Judicial Restraint (2002) 
77 New York University Law Review 962.

5 For more on the judicial culture in North Macedonia see D. Preshova, Judicial Culture and the Role of Judges in 
Developing the Law in North Macedonia (2021) Research Chapter No. 23/2021, Project Working Paper Series, available 
at: https://idscs.org.mk/en/2021/09/20/judicial-culture-and-role-of-judges-in-developing-the-law-in-north-macedonia/ 
; and more specifically in regard to judicial self-governance see Preshova (n 3).

6 For more on the project “Bridging the Gap Between Formal Processes and Informal Practices that Shape Judicial 
Culture in the Western Balkan” and the four dimension of judicial culture covered available at: https://idscs.org.mk/
en/2020/11/20/project-description-bridging-the-gap-between-formal-processes-and-informal-practices-that-shape-
judicial-culture-in-the-western-balkan/

obvious gap between formal rules and informal 

practices. North Macedonia, as a paradigmatic 

case, seems to confirm that such a conclusion is 

equally applicable to the Western Balkan countries. 

But, how does this separate, but not independent 

judicial governance give rise to another paradoxical 

situation of having an independent judiciary with 

dependent judges, and how is this manifested in 

North Macedonia?

This paper tackles these questions by analyzing 

the fourth dimension of judicial culture in North 

Macedonia related to the individual independence of 

judges. It is by looking into three separate proce-

dures that the main arguments will be presented, 

shedding light on the practical aspects of judicial 

culture as seen through judicial accountability, 

judicial selection and promotion and evaluation of 

judicial performance. In this way, the paper will pro-

vide additional support to the arguments and con-

clusions drawn on the previous three dimensions of 

the judicial culture in North Macedonia discussed 

within the framework of this project.6 However, be-

fore discussing certain features and deficiencies of 

these procedures, the next section will present the 

scope and methodology employed. At the end of the 

paper the main conclusions and recommendations 

will be outlined.

https://idscs.org.mk/en/2021/09/20/judicial-culture-and-role-of-judges-in-developing-the-law-in-north-macedonia/
https://idscs.org.mk/en/2020/11/20/project-description-bridging-the-gap-between-formal-processes-and-informal-practices-that-shape-judicial-culture-in-the-western-balkan/
https://idscs.org.mk/en/2020/11/20/project-description-bridging-the-gap-between-formal-processes-and-informal-practices-that-shape-judicial-culture-in-the-western-balkan/
https://idscs.org.mk/en/2020/11/20/project-description-bridging-the-gap-between-formal-processes-and-informal-practices-that-shape-judicial-culture-in-the-western-balkan/


7Judicial Culture and Individual Independence of Judges in North Macedonia: 
Independent Judiciary with Dependent Judges?

1. SCOPE AND 
METHODOLOGY
OF THE PAPER
_

Taking into consideration the limited space for this 

analysis in this paper, as well as the rather scarce 

data available in North Macedonia on specific 

aspects of the respective procedures that will be 

further analyzed, there are certain clarifications and 

disclaimers which need to be put forward. These 

clarifications are related to the certain level of selec-

tivity, the confined scope and methodology used in 

this paper.

It could be said that the approach taken in this 

paper is rather selective, however there is a sound 

justification for that. Namely, the focus is placed on 

the disciplinary procedure, the judicial promotions 

and the evaluation of judicial performance. These 

procedures, which have been recognized, which 

was also confirmed by the interviews, are the main 

instruments and avenues through which the Judicial 

Council of RNM (JC) is safeguarding the interests 

of certain political, but also judicial elites, at the 

expense of judicial independence, especially the 

one of individual judges. More specifically, judicial 

selection and promotion have been identified by 

interviewees as the heart of political lobbying, aim-

7  European Commission, The former Yugoslav Republic of Macedonia 2016 Report, SWD(2016) 362, Brussels, 9 
November 2016, 4; and The Former Yugoslav Republic of Macedonia: Assessment and recommendations of the Senior 
Experts’ Group on systemic Rule of Law issues 2017 (Priebe 2015), Brussels, spring 2015.

8  On the state capture in North Macedonia see Blind Justice: To State Capture in North Macedonia – Judiciary, 
Prosecution and Police (Foundation Open Society - Macedonia 2020), available at: https://fosm.mk/wp-content/
uploads/2020/07/blind-justice-to-state-capture-in-north-macedonia-final-1.pdf

ing at rewarding the obedient and politically loyal 

judges. Disciplinary procedures, on the contrary, are 

weaponized against the disobedient judges who 

then serve as examples for the rest of the judiciary. 

Lastly, the design of the model for judicial perfor-

mance evaluation does serve mainly for judicial 

promotions, but at the same time it is entrenching 

the hierarchical mentality of judges. All things 

considered, it could be argued that the resulting 

influence of these procedures is contributing to the 

judicial culture characterized by fear, distrust, and 

apathy. However, for any sort of bold statements 

and conclusions we need a more detailed analysis 

of individual procedures, which goes beyond the 

time and space allotted for the research at hand. 

Therefore, in this paper, the arguments will be 

confined to the main indicators that point to general 

deficiencies, which could in turn serve as bases for 

further research.

The paper covers the period after the most recent 

change of government in North Macedonia, that is 

starting from 2016 or 2017. There are two reasons 

for this approach. First, the period of the rule of 

Gruevski’s government, which has been labeled as a 

period of state capture and more specifically judicial 

capture,7 has been a subject of various reports and 

analysis.8 Therefore, most of the shortcomings of 

this period have been rather elaborated and high-

lighted. Second, the five years since the change of 

https://fosm.mk/wp-content/uploads/2020/07/blind-justice-to-state-capture-in-north-macedonia-final-1.pdf
https://fosm.mk/wp-content/uploads/2020/07/blind-justice-to-state-capture-in-north-macedonia-final-1.pdf
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government have brought about a new legislative 

framework and a new composition of the relevant 

institutions. In this sense, it is interesting to examine 

whether the formal rules further aligned with the Eu-

ropean standards have changed the perception and 

informal practices shaping judicial culture. Thus, 

whether there is still a gap between the formal rule 

and informal practices, between the norms on the 

one hand and their application and implementation 

on the other hand.

The analysis and main findings in this paper are 

based on a combination of different methods. Apart 

from looking into the relevant legislative framework 

and their alignment with the European standards, 

the findings could be traced to both qualitative and 

quantitative data. The qualitative data, on the one 

hand, has been gathered through two rounds of 

semi-structured elite interviews with current and 

former members of the JC and judges, as well as 

through an analysis of certain individual cases. On 

the other hand, the quantitative data has been gath-

ered from different surveys conducted in the coun-

try and from empirical data provided by the relevant 

institutions. This combination of methodology and 

analysis essentially enables the detection of existing 

discrepancies and gaps between the formal rules 

and their application, as well as the kind of influence 

informal practices have in this regard. Furthermore, 

this approach also reveals certain deficiencies of 

the European standards, especially in light of the 

anatomical and institutionalist approach focused 

predominantly on the formal rules and institutions. 

In this sense, the main concern with these stan-

dards is that in most cases they are abstractly de-

fined and implemented into soft law. Thus, they are 

mainly used when drafting the relevant legislation 

regulating the individual procedures, particularly in 

the process of aligning the national legal framework 

to the relevant standards. However, the manner 

in which the rules and standards are applied in 

practice is dealt with mainly in specific court cases 

before the ECtHR and, as of more recently, CJEU 

and, regrettably, in particularly rare instances, in the 

annual progress reports of the European Commis-

sion. Therefore, the focus here is placed on the 

elements that are frequently omitted in the Commis-

sion’s annual country progress reports, which are 

occasionally leaving an impression of a respectable 

track record and high level of legislative alignment 

with the European standards. This is frequently 

used by the ruling political elites, at times even at 

the expense of judicial independence.
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2. JUDICIAL 
ACCOUNTABILITY 
THROUGH THE 
DISCIPLINARY 
PROCEDURE IN NORTH 
MACEDONIA

2.1 Weaponizing the 
disciplinary procedure in 
North Macedonia
_

The scholarly debate over the judiciary usually 

promotes independent, but accountable judiciary 

as the ideal. Accordingly, judicial accountability 

represents the other side of judicial independence 

and an optimal balance between the two needs to 

be struck for an adequately functioning judiciary.9 

However, to promote the optimal balance is far 

easier than to achieve it, since usually there are 

temptations to overemphasize one over the other.10 

For the purposes of this paper, the overemphasis of 

9 F. Contini and R. Mohr, Reconciling Independence and Accountability in Judicial Systems (2007) 3 Utrecht Law Review 
2, 26; and J. E. Moliterno, L. Berdisova, P. Curos and J. Mazur, Independence without Accountability: The Harmful 
Consequence of EU Policy Toward Central and Eastern European Entrants (2018) 42 Fordham International Law 
Journal 2, 481.

10  Moliterno et al. (n 9) 487-489.
11 Judicial Council of Republic of Macedonia Act (Закон за Судскиот совет на Република Македонија) “Official 

Gazette of Republic of Macedonia” 60/2006, 150/10, 100/11, 20/15, 61/15, 197/17 and 83/18.
12 Judicial Council of Republic of North Macedonia Act (Закон за Судскиот совет на Република Северна 

Македонија) “Official Gazette of Republic of Macedonia” 102/2019.

judicial accountability as an instrument that could 

potentially jeopardize individual independence of 

judges is of particular interest. More specifically, the 

disciplinary procedure is one of the most common 

methods for establishing accountability of judges 

for their conduct in a professional, as well as private 

capacity. North Macedonia is no exception, and the 

practice so far demonstrates rather unambiguous 

evidence thereof.

Judicial accountability in North Macedonia is 

regulated with the Constitution, the Judicial Council 

Act (JCA) and the Courts Act (CA). The legislative 

framework is now to a large extent aligned with the 

European standards. In its efforts to liberate the ju-

diciary from capture, the current government, guid-

ed by the Venice Commission, introduced important 

legislative changes in 2017 and 201811, culminating 

with the completely new Judicial Council Act in 

2019.12 According to the legislative framework, 

judicial accountability is established by the Judicial 

Council in a procedure regulated by law. The main 

grounds for judicial accountability are “unprofes-

sional and neglectful exercise of judicial office” and 

“serious disciplinary offence”, which could potential-

ly lead to a dismissal from office, whereas “minor 
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disciplinary offences” could represent grounds 

only for lesser disciplinary sanctions.13 The unified 

procedure for establishing judicial accountability is 

labeled as the procedure for establishing account-

ability of judges, which is essentially a disciplinary 

procedure. The three categories are rather clearly 

delineated with the respective provisions of the 

Courts Act and are accompanied by clear rules on 

proportionality when issuing disciplinary measures, 

and by cumulative conditions of a fault or gross 

negligence of a judge and occurrence of severe 

consequences that are required for dismissing a 

judge.14 

The recent legislative changes have come about in 

response to the abuse of the disciplinary procedure 

against judges that occurred in the term of the 

previous government, and they are also aimed at 

preventing this from happening again. More specifi-

cally, between 2007 and 2014 there have been a to-

tal of 44 dismissals from 66 disciplinary procedures 

initiated against judges.15 Thus, during these seven 

years, approximately 8% of the total number of judg-

es have been dismissed. Most of the disciplinary 

procedures ended with the most severe sanction, a 

dismissal, whereas the less severe sanctions were 

rarely imposed. The clear case of disproportion-

13 Articles 75,76 and 77 of the Courts Act (Закон за судовите) “Official Gazette of Republic of Macedonia 58/06, 62/06, 
35/08, 150/10, 83/18, 198/18 and Official Gazette of Republic of North Macedonia 96/19”. According to Article 78 of 
the Courts Act, apart from the most sever sanction of dismissal form office, there are also sanctions consisting of: a 
written reprimand, a public censure or reduction of 15% to 30% of the salary.

14 Article 74 Courts Act (n 13).
15 European Commission for Democracy through Law (Venice Commission), Opinion on the Law on the Disciplinary 

Liability and Evaluation of Judges of the FYRO Macedonia, 21 December 2015, CDL-AD(2015)042 p. 6 para. 21.
16 European Commission, The former Yugoslav Republic of Macedonia 2014 Report, SWD(2014) 303, Brussels, 8 

October 2014, p. 40.
17 Venice Commission 2015 (n 15) p. 13 para. 57.

ate imposition of disciplinary sanctions has been 

precisely noted by the Venice Commission and the 

European Commission (EC). For instance, in 2014 

the EC in its progress report stated that: 

 “Dismissal should be limited to serious and per-

sistent misconduct and should only be imposed 

following recourse to less severe disciplinary pen-

alties, such as warnings and salary reductions, 

which are rarely used at present.”16

The Venice Commission in 2015 noted this harmful 

pattern even more precisely in the context of the 

disciplinary procedures before the JC:

 “As the rapporteurs of the Venice Commission 

have learnt during the visit, in practice most of 

the disciplinary proceedings which had been 

initiated against the judges had ended with the 

judge’s dismissal, while the law provided for a 

variety of possible less severe sanctions. It is 

important to have a staggered approach to the 

application of disciplinary sanctions; the situation 

where the judges are either not disciplined at all 

or immediately dismissed reveals a serious mal-

functioning in the mechanism of accountability of 

judges.”17
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The shortcomings of the numerous disciplinary 

procedures were recognized by the ECtHR in several 

cases. Namely, the ECtHR declared breach of Article 

6 of the Convention mainly based on procedural 

grounds, without directly dealing with more sub-

stantive issues related to the specific disciplinary 

procedures. Interestingly, none of the judges whose 

rights had been breached in these cases before the 

ECtHR were ever re-instated to their position, even in 

procedures that were re-opened after the govern-

ment change.18

Such data and statements could be interpreted as a 

clear case of weaponizing the disciplinary proce-

dures against judges, through which judicial capture 

took place during the government and the ruling co-

alition of Nikola Gruevski. Dismissals were another 

effective instrument which had a chilling effect also 

on most of the other judges and was used to further 

entrench fear and apathy. 

Against this background, the new ruling coalition 

made promises of liberating the judiciary, but the 

track-record so far does not appear to be that 

promising. Under the banner of purging the judicial 

ranks from the remnants of judicial capture by the 

previous government, which included judges that 

18 The case of former judge Mitrinovski is most notable example initiated after ECtHR, Judgement, Mitrinovski v. FYRO 
Macedonia, App. No. 6899/12, 30.4.2015. 

19 The Former Yugoslav Republic of Macedonia: Assessment and recommendations of the Senior Experts’ Group on 
systemic Rule of Law issues 2017 (Priebe 2017), Brussels, 14 September 2017, para. 13: “Mistakes of the past should 
not be repeated and one form of state capture must not be replaced by another. Some actions to be carried out in the 
near future will inevitably turn out to be test cases in this regard.”

20 On this see D. Preshova (n 3) 20 -22.

were highly supportive and loyal to the previous 

political elites in the past couple of years, we can 

observe certain similarities in the approach towards 

judicial accountability. These patterns once again 

raise concerns over a possible judicial recapture, 

something that the senior experts led by Reinhard 

Priebe warned against.19 

Following this line of thought, the figures on the 

disciplinary procedure in North Macedonia could 

depict a worrying trend, particularly regarding the 

disproportionate sanctioning. During the period 

between 2016 and November 2022, there were in 

total twenty-one decisions on dismissals of judges. 

Three decisions in 2022 were delivered after ap-

peals against them were upheld and decisions were 

annuled by the Appellate Council. These decisions 

of the JC confirmed the initial dismissals. This trend 

is recognized by the judges, who perceive the JC 

mainly through its retributive function and as safe-

guarding political interests in the judiciary.20
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 Table 121. 

One of the interviewed judges, from a higher judicial 

instance, raised exactly this concern over the 

damaging effect of the predominantly retributive or 

punitive role of the JC:  

 “Judges are being dismissed far too easily as 

if there are no other procedures to sanction a 

judge. On the one hand, this is one form of pres-

suring judges which is quite visible and recog-

nized when one speaks with judges individually. 

The fear for their position is deep-seated because 

of all the threats of vetting and clearing judicial 

ranks by politicians. On the other hand, there is 

no response from the Judicial Council or 

21 Data received from the Judicial Council of RNM through a request for free access to public information – Judicial 
Council of RNM, Notification No. 11-1280/2022 from 28 July 2022. 

22 Judicial Council of RNM, Decision on the dismissal of judge S. L., No. 10-30/21 from 11.03.2021; Judicial Council of 
RNM, Decision on the dismissal of judge Z. M., No. 10-39/21 – 10-4/22 from 07.04.2022; Judicial Council of RNM, 
Decision on the dismissal of judge S. R., No. 10-7/22 from 14.04.2022; Judicial Council of RNM, Decision on the 
dismissal of judge G. B., No. 10-33/2021 from 05.07.2021; Judicial Council of RNM, Decision on the dismissal of 
judge S. L., No. 10-39/21 – 10-4/22 from 07.04.2022; Judicial Council of RNM, Decision on the dismissal of judge S. 
T., No. 10-53/22 from 13.04.2022; Judicial Council of RNM, Decision on the dismissal of judge S. I., from 15.10.2020. 
All decisions are available at: http://www.vsrm.mk/wps/portal/ssrm/sud/odluki

 the Association of Judges. On the contrary, the 

Judicial Council took over the role of an execu-

tioner, which has resulted in a sense of angst. I 

am afraid that we will reach a phase when judges 

will start leaving the judiciary.” 

From a more substantive perspective - though 

without going into details as it is outside the scope 

of this paper - particularly of the recent decisions 

rendered according to the new legal framework 

dating from 2019,22 an important aspect of the 

disciplinary procedures led before the JC is related 

to the raising concerns over the interpretation of the 

relevant legislative provisions in issuing disciplinary 

Disciplinary sanctions against judges in North Macedonia
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sanctions and eventually dismissals. This aspect 

is rather telling for the existing gap between the 

formal rules and informal practices, as seen through 

the interpretation and application of the cumulative 

conditions for dismissal of judges and the principle 

of proportionality resulting in the evident pattern 

of disproportionate sanctioning. The lack of clear 

reasoning, characterized by textualism and for-

malism, negatively affects the transparency of the 

decision-making of the JC and the legitimacy of the 

judicial accountability. In these specific decisions 

there is hardly any trace of an appropriate consid-

eration of the proportionality of the sanctions that 

were issued, as there are no reasons provided as 

for why the disciplinary offence and the damage 

caused through such conduct or omission cannot 

be remedied by a less severe measure.23 In this 

sense, a judge from a basic court expressed a view 

on exactly this problem of respecting the principle of 

proportionality: 

 “I have read a decision on dismissal of the 

president of our court. But I am not certain if this 

was within legal bounds and whether there could 

be a less severe sanction. The goal is not only to 

dismiss. It is the most severe sanction.” 

 “Nothing else being done inside [the judiciary and 

judicial reforms] besides counting the number 

23 On a more general note, in regards to the issue of proportionality see Group of States against Corruption (GRECO), 
Fourth evaluation round: Corruption prevention in respect of members of parliament, judges and prosecutors, 6 
December 2013, Greco Eval IV Rep (2013) 4E para. 168; and Group of States against Corruption (GRECO), Fourth 
evaluation round: Corruption prevention in respect of members of parliament, judges and prosecutors, Interim 
Compliance Report North Macedonia, 2 October 2020, GrecoRC4(2020) 4 para. 50: “Moreover, no evidence has 
been furnished to dispel GRECO’s concerns about the practical implementation of the relevant law, notably a lack of 
proportionality of the Judicial Council in disciplinary procedures against judges and political pressures exercised to 
dismiss certain judges.”

24 See for instance Judicial Council of RNM, Decision on the dismissal of judge S. L., No. 10-30/21 from 11.03.2021.
25 See for instance Judicial Council of RNM, Decision on the dismissal of judge S. I., from 15.10.2020; or Judicial Council 

of RNM, Decision on the dismissal of judge S. L., No. 10-30/21 from 11.03.2021.

of judicial dismissals. I am also concerned over 

the public opinion and how these dismissals are 

being perceived.”

Furthermore, the decisions that were reviewed lack 

a substantive analysis of the cumulative condi-

tions of the fault or gross negligence on the side 

of the judge or of the severity of the consequences 

and damage resulting impugned conduct or the 

lack thereof. In most cases, there is only a general 

note of the damage inflicted to the authority of the 

judiciary without further specifying what is meant by 

it or whether the specific conduct of the dismissed 

judge in a single case can cause such severe rami-

fications.24 Thus, a single decision in one case can 

suffice to dismiss a judge, which sometimes could 

also be a matter of diverging legal interpretation, 

something that should not be considered grounds 

for a disciplinary sanction.25 This clear demonstra-

tion of rigid textualism and formalism, incompatible 

with balancing or weighing, has proven to be a 

harmful practice. To make matters worse, there is 

absolutely no information on the votes casted, that 

is on whether the decision was reached by a narrow 

majority or unanimously, or whether there are any 

dissenting opinions. Thus, even though the most 

recent changes to the Courts Act have aimed at 

making it harder to dismiss a judge by introducing 
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these cumulative conditions and the clear require-

ment for proportionality, the approach of the JC 

has still not undergone significant changes. In this 

manner, the JC is perpetuating the judicial culture 

of fear and distrust, thus forging dependent judges 

rather than safeguarding independence. 

Even a member of the JC has expressed their con-

cern over the lack of adequate reasoning and the 

rather controversial role of the president of the JC in 

monopolizing the final drafting of decisions. 

 “We have an issue, which has been subject to 

criticism in the latest progress reports, that our 

decisions are not well reasoned. I agree with 

that criticism. However, I am saying this for the 

decisions made by the Council as whole. The de-

cisions made during the meetings of the Council 

are drafted by the president, and the president 

has an overview of the reasoning provided in 

the respective decision. For instance, while a 

decision on dismissal is voted upon during the 

meetings based on our previous discussion, the 

final decision is drafted by the president, and we, 

as members of the Council, do not get to see the 

final decision… I do not believe it is acceptable 

for me, as a member, to be informed about the 

decision through our official web site. This is 

26 Article 72 Judicial Council Act (n 12).
27 Data received from the Supreme Court of RNM through a request for free access to public information – Supreme 

Court of RNM, Decision СПИ No. 10/2022 from 14 July 2022.
28 The VC has pointed out to this deficiency which indicates the ineffectiveness of this legal remedy in practice. See 

for instance European Commission for Democracy through Law (Venice Commission), North Macedonia: Opinion 
on the Draft Law on the Judicial Council,18 March 2019, CDL-AD(2019)008 para. 34-35; European Commission for 
Democracy through Law (Venice Commission), “The Former Yugoslav Republic of Macedonia” Opinion on the Law 
Amending the Law on the Judicial Council, 22 October 2018, CDL-AD(2018)022 para. 39.

unacceptable, it should not be a practice, but it is 

how it is.“ 

This data also sheds light on the effectiveness of 

the appeal system against the decisions of the JC 

on disciplinary sanctions. According to the JCA, the 

appeal is narrowly defined. Namely, the Appellate 

Council could annul a JC decision only if it finds a 

gross breach of procedure.26 During this period there 

were in total thirty-two appeals before the Appellate 

Council, and five were upheld.27 Nevertheless, in all 

five cases in which appeals were upheld, the Judi-

cial Council stood by its initial decisions for dismiss-

al. Therefore, this data reveals the lack of effective-

ness of the appeals, which is even more troubling if 

one takes into consideration that a decision of the 

JC upon an appeal could not be appealed again or 

subjected to a judicial review. In this manner, the JC 

cannot be effectively obliged to follow the instruc-

tions provided by the Appellate Council, even though 

this type of obligation for the Council is foreseen 

by law.28 No wonder judges are discouraged to file 

appeals – they are aware of this lack of effective-

ness. The cases that were reviewed demonstrate 

that such a possibility is not only theoretical, but 

it occurs in practice. Namely, in deciding upon an 

upheld appeal and annulled decision of the JC, the 

instructions of the Appellate Court are frequently 
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not taken into serious consideration, as the second 

decision of the JC is final.29 The Supreme Court 

reacted to this worrying practice and discussed the 

issue at one of its most recent plenary sessions, at 

which the author of this paper was asked to deliver 

his expert opinion.30

All these shortcomings are reflected and confirmed 

in the quantitative data gathered in surveys (Ta-

ble 2). The first national survey regarding judicial 

reforms in North Macedonia and their assessment 

dating from 201931 showed that 51.7% of judges 

responded that the process of judicial dismissals 

is not based on objective and transparent criteria, 

while only 18.6% of judges responded that they 

are.32 Concerning the disciplinary procedure in more 

general terms, judges also had a negative stance. 

Namely, 41.3% of judges do not think that the disci-

plinary procedures are implemented in an objective 

and transparent manner.33

In the second national survey from 202134, when 

asked about judicial dismissals and whether they 

29 Article 72 (6) Judicial Council Act (n 12).
30 Information available at: http://vsrm.mk/wps/portal/vsrm/sud/vesti/
31 Г. Лажетиќ, Л. Стојкова Зафировска, Ж. Алексов, А. Гоџо, Прв национален извештај од матрицата на индикатори 

за мерење на перформансите и реформите во правосудството, Центар за правни истражувања и анализи, 
Скопје 2019.

32 Лажетиќ et al. (n 31) 91.
33 Лажетиќ et al. (n 31) 93.
34 Г. Лажетиќ, Л. Стојкова Зафировска, Ж. Алексов, А. Гоџо, Втор национален извештај од матрицата на 

индикатори за мерење на перформансите и реформите во правосудството, Центар за правни истражувања и 
анализи, Скопје 2021.

35 Лажетиќ et al. (n 34) 76.
36 Лажетиќ et al. (n 34) 78.
37 Лажетиќ et al. (n 31) 92.
38 Лажетиќ et al. (n 34) 77.

are based on objective and transparent criteria, a 

significant percentage of judges responded nega-

tively. More specifically, 41.7% of judges answered 

that they disagree with such a statement, whereas 

22.3% agree that judicial dismissals are based on 

objective and transparent criteria.35 When it comes 

to disciplinary procedures against judges more gen-

erally, 31.6% of judges disagree that these proce-

dures are conducted in an objective and transparent 

manner.36

Lastly, the judges have a predominantly negative 

view of the reasoning and justification provided in 

the decision on the dismissals of judges. Namely, 

49.1%37 in 2019 and 38.2%38 in 2021 of the judges 

that took the survey disagreed that decisions on 

appointments and dismissals of judges are well 

reasoned and justified.

http://vsrm.mk/wps/portal/vsrm/sud/vesti/
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Table 2 39

Even though the analysis and survey data demon-

strate the lingering problems regarding the disci-

plinary procedure and the negative perception that 

the judges have of it, despite certain improvements, 

the European Commission has not seemed to raise 

this issue in its progress reports in the last three 

years. In its 2022 report, the EC noted:

 “In 2021, the Judicial Council received 142 re-

quests to establish the responsibility of a judge or 

a president of a court (two more than in 

39  Data gathered from Лажетиќ et al. (n 31) and Лажетиќ et al. (n 34).
40  European Commission, North Macedonia 2022 Report, SWD(2022) 337, Brussels, 12 October 2022, p. 18

 2020). Since June 2020, the Judicial Council has 

dismissed six judges, and the Council of Public 

Prosecutors upheld the decision of the Chief 

Prosecutor on the dismissal of one prosecutor. 

The general reason provided for such dismissals 

was related to unprofessional performance. The 

Judicial Council issued a written reprimand to one 

judge and fined a president and a judge.”40

Basically, this is a pattern followed by the EC at least 

in the past three years, in essence since the most 

recent changes to the legislative framework were 

Dismissals are not based on
objevtive and transparent criteria

Disciplinary procedures are
not based on objective and

trasparent criteria

Decisions on appointments
and dismissals are not well

reasoned and justified

Comparative overview of judicial surveys on the disciplinary procedure
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made in 2019.41 With this lenient stance, the EC is 

leaving an impression, often used by the political 

elites, that things related to judicial independence 

and accountability in North Macedonia are moving 

in the right direction. However, the account of the 

state of judicial accountability, as seen through the 

disciplinary procedure, is painting a different picture 

of the state of play. Therefore, a firmer and a more 

direct stance seems to be required, which would 

provide clear incentives for taking over ownership 

over judicial reforms, particularly by the judiciary 

and judges themselves.

2.2  The disciplinary 
procedure and the 
protection of the judges’ 
personal data
_

Another issue related to the disciplinary procedure, 

seemingly trite, is rather telling for the judicial 

culture characterized by textualism and formalism. 

According to the Judicial Council Act, the request 

for establishing accountability of a judge needs to 

contain, inter alia, the home address of the judge 

41 European Commission, North Macedonia 2021 Report, SWD(2021) 294, Brussels, 19 October 2021, p. 19: “The 
Judicial Council received 140 requests to determine the responsibility of a judge/president of court in 2020. Since In 
“In June 2020, the Judicial Council has dismissed seven judges, including a former president of the Supreme Court. 
The general reason provided for the dismissals is related to unprofessional performance.” European Commission, 
North Macedonia 2020 Report, SWD (2020) 351, Brussels, 6 October 2020, p. 19: “The Judicial Council received 107 
requests for establishing the responsibility of a judge/president of court in 2019, filed mainly by parties in court cases. 
It dismissed the President and two judges of the Supreme Court, as well as 3 other judges, including the former 
President of the Basic Criminal Court in Skopje for tampering with the case management system. Demonstrating 
accountability for wrongful acts will help foster a culture of independence and impartiality in the judiciary.”

42 Article 62(1) Judicial Council Act (n 12).
43 See for instance Judicial Council of RNM, Decision No. 08-42/19-5 from 11.12.2019; and Judicial Council of RNM, 

Decision No. 10-7/1 from 9.01.2020.

against whom such a request was filed.42 Based 

on this provision, the Judicial Council is starting to 

reject requests for establishing accountability that 

are not providing this information. Even though 

the procedure for establishing accountability was 

requested for an elected or appointed official, i.e. a 

judge, the Judicial Council is requesting personal 

data and it is thus basically breaching one of the 

fundamental rights of the judges.43 Unfortunately, 

the JC does not stop at this, but goes even further. 

The JC advises the requestees, informally, to obtain 

the information on the home address of the judge 

through the Ministry of Interior, possibly through the 

assistance of an attorney at law. Instead of requiring 

only the address of the court where the judge works, 

it blindly sticks to the wording of the statutory 

provision and ignores the constitutional and human 

rights related to personal data protection. Even 

though the latter standards are directly applicable in 

the domestic legal order, thus creating a possibility 

for disapplying a conflicting statutory provision, the 

Council sticks to the wording of the provision.

This issue has also been raised in one of the 

interviews conducted with members of the JC. This 

member has located the worrying practice unequiv-

ocally by pointing to formalism and textualism as 

the core of the problem.
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 “We have this Article 62 of the Judicial Council 

Act that foresees the formal elements of the 

request, including the address of the judge. I take 

into consideration the case-law of the Strasbourg 

court, which I prefer and feel obliged to respect 

and apply in the reasoning of my decision or 

dissenting opinions. We cannot be such formal-

ists. We cannot limit the rights of citizens to file 

a request against judges by asking for the home 

address… My personal view is that there is no 

room for strict formalism either in applying this 

or any other provision of the law. With this type 

of interpretation, we are discouraging the citizens 

from seeking justice. That should not be allowed.”

The problem with the potential personal data breach 

has been brought to the attention of the Constitu-

tional Court.44 An attorney at law from Kichevo filed 

an initiative for an abstract review of constitutionali-

ty, using the possibility provided by the existing actio 

popularis for this type of review. However, the Con-

stitutional Court rejected the initiative based on an 

erroneous assumption that the procedure for estab-

lishing accountability of judges could be requested 

only by a member of the JC or the plenary session 

of judges of the Supreme Court. Since both the JC 

and Supreme Courts could acquire the information 

on the home address of a judge through formal, 

institutional channels, the Constitutional Court has 

reasoned, there is no concern for a potential person-

44 The Constitutional Court of RNM, Order U.br. 223/2020 from 17 June 2021.
45 Article 62 Judicial Council Act (n 12).
46 See for instance ECtHR, Judgement, Mitrinovski v. FYRO Macedonia, App. No. 6899/12, 30.4.2015; ECtHR, Judgement, 

Jashkovski and Trifunovski v. FYRO Macedonia, App. No. 56381/09 and 58738/09, 7.1.2016; ECtHR, Judgement, 
Poposki and Duma v. FYRO Macedonia, App. No. 69916/10 and 36531/11, 7.1.2016; ECtHR, Judgement, Gerovska-
Popchevska v. FYRO Macedonia, App. No. 48783/07, 7.1.2016.

al data breach. The relevant provision of the JCA, 

regulating the procedure for establishing account-

ability of judges, belies this assumption.45 Nothing 

in these provisions could be interpreted narrowly to 

limit the initiation of the procedure in such manner. 

On the contrary, they leave open the issue of who 

can submit a request for establishing accountability 

of a judge. The practice of the JC briefly discussed 

above confirms this. Requests have been filed by 

other institutions, attorneys at law and individuals. 

Thus, a valuable opportunity has been missed to 

tackle even such evident legislative blunder that is 

jeopardizing the rights of judges themselves.

2.3  The curious case 
of judge Ile Tanev – a 
paradigmatic example of 
formalism and textualism 
_

The period since 2006 and the establishment of the 

current Judicial Council saw numerous examples of 

judicial dismissals. Some of them even reached the 

ECtHR, where it was decided against the country.46 

Nevertheless, one peculiar case of termination of 

office of a judge by the Judicial Council due to a 

criminal conviction, dating from the period prior 
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to the change of government in 2017, is of pecu-

liar interest since it is a paradigmatic example of 

formalism and textualism exercised by the Judi-

cial Council. Even though this specific case is not 

directly showcasing the deficiencies of the disci-

plinary procedure, as it is not related to this form of 

accountability, it certainly reveals important aspects 

on the broader perception of the role of the JC and 

the approach, or better said instrumentalization, of 

the law. This unique case sheds light on the twisted 

understanding of both the judicial accountability in 

a broader sense and the clearly proclaimed, at least 

formally, role of the JC as the guardian of judicial 

independence.

The rather complex legal background of this case 

begins with a highly controversial case named 

“Likvidacija” (Annihilation), which involved the 

criminal prosecution, among others, of judges, both 

acting and retired, a prosecutor and a journalist for 

the alleged conspiracies and criminal acts related to 

the “Oreshe” murder case. While “Likvidacija” came 

to be known in the public largely through the spot-

light put on the arrested and sentenced journalist, 

Tomislav Kezharovski, the less known struggle of 

the presiding criminal judge in the “Orsehe” case, Ile 

Tanev, reveals an aspect which is frequently neglect-

ed in the eye of the public, but which is particularly 

relevant for this paper. 

Namely, in 2014, the final judgement of the Skopje 

Appellate Court from 21 November 201447 partially 

47  Appellate Court Skopje, Judgment КОКЖ бр. 22/14 from 21.11.2014.
48  Skopje Basic Court I, VIII КОК бр. 51/13 from 21.10.2013.
49  Judicial Council of RM, Order No.02-512/2 from 26.03.2015.
50  Supreme Court of RNM, Judgment Квп.КОК2, Квп.бр.14/2017 from 20.02.2020.
51  Criminal Court Skopje, Order Х КОК.бр.38/19 from 6.07.2020. 

confirmed the judgement of the Skopje Basic Court 

1, in which it found judge Ile Tanev guilty of abuse 

of office and sentenced him to an effective jail 

sentence of one year and six months.48 The Judicial 

Council, on the basis of the information it received 

from the respective court, with the Order from 26 

March 201549, has determined that the constitution-

ally foreseen conditions in Article 99 of the Constitu-

tion for the termination of judicial office have been 

met, since judge Ile Tanev has been sentenced with 

a final court verdict for a criminal offence to a prison 

term higher than six months. Thus, from that mo-

ment Ile Tanev was relieved from his judicial duties 

and ceased to be a judge.

Meanwhile, on 11 February 2015, Ile Tanev filed 

an extraordinary legal remedy, a form of a second 

appeal, for retrial to the Supreme Court of the RNM 

(Request for extraordinary review). It was only after 

five years, on 20 February 2020, and after Ile Tanev 

had served his jail sentence, that the Supreme Court 

upheld the request and annulled the first and sec-

ond instance judgments and remanded the case for 

a retrial.50 In the aftermath, Skopje Criminal Court 

(formerly Skopje Basic Court 1) declared that there 

was an absolute statute of limitation in the case at 

hand as result of which all charges against Ile Tanev 

were dropped.51 

Based on such an outcome, as well as on the fact 

that since the decision of the Supreme Court Ile 

Tanev was no longer a convicted person, he filed a 
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request to the Judicial Council. With the request he 

sought out to reopen the procedure of termination 

of his judicial office and annulment of the previous 

Order from 26 March 2015, based on the reasoning 

that the constitutional conditions for the termination 

have ceased to exist with the Supreme Court judg-

ment. The Judicial Council responded by rejecting 

this request with is Order from 17 November 202052 

in a highly formalistic and textualist manner, claim-

ing that it does not have the authority or jurisdiction 

to decide upon the matter, since the only instance 

that the Judicial Council Act foresees for re-opening 

is when there is a final judgement of the ECtHR de-

claring a violation of rights. Unsatisfied with this re-

sponse, Ile Tanev appealed to the Appellate Council 

at the Supreme Court. However, surprisingly, rather 

than from the Appellate Council, the response came 

from the Judicial Council in the form of a notifica-

tion. The former had simply returned the appeal to 

the latter, as it was noted that there is no legal basis 

for such an appeal in the Judicial Council Act, even 

though an appeal is permitted against decisions 

of the Judicial Council in disciplinary procedures 

against judges, including dismissals. Interestingly, in 

the Notification from the Judicial Council53, Amend-

ment XXI of the Constitution, i.e., Article 15 of the 

Constitution was invoked, thus claiming that the 

right to an appeal against individual legal acts in an 

administrative procedure needs to be regulated with 

a statute. Since this has not been the case in this 

52  Judicial Council of RNM, Order No. 02-1301/2 from 17.11.2020.
53  Judicial Council of RNM, Notification No. 03-314/1 from 12.02.2021.
54  Administrative Court of RNM, Order У-5.бр.21/2021 from 28.01.2021.
55  High Administrative of RNM, Order УЖ-2.бр.221/2021 from 15.12.2021.

specific instance, it was noted that Ile Tanev could 

initiate an administrative dispute procedure before 

the Administrative Court. Following this notice, 

a lawsuit for administrative dispute was brought 

before the Administrative Court. However, the Ad-

ministrative Court rejected the lawsuit as it declined 

jurisdiction over the subject matter, and, on dubious 

legal grounds, it claimed that the Appellate Council 

has jurisdiction.54 This decision was upheld and 

confirmed upon appeal by the Higher Administrative 

Court.55 Hence, Ile Tanev opted for the last resort 

in the country and brought an appeal to both the 

Supreme Court and the Appellate Council. Currently 

he is waiting for a decision from these instances. 

First, the Judicial Council has resorted to formalism 

in finding formal legal grounds for rejecting the 

request for re-opening and annulment of its Order 

on the termination of judicial office. By focusing 

solely on the Judicial Council Act and applying rigid 

textualism, the Judicial Council seems to have com-

pletely ignored its legal character and nature as well 

as that of the procedures led before the Council. 

More specifically, the Judicial Council is defined as 

a body of the judiciary according to the Constitution, 

however it is not a court, thus it is not a judicial 

instance whatsoever. This means that the Judicial 

Council is an administrative body of the judiciary, 

and the procedures are of administrative nature. 

Therefore, in all cases in which the Judicial Council 

Act has not regulated a specific issue there is the 
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Act on the General Administrative Procedure which 

could be applied as lex generalis. The latter Act spe-

cifically regulates the procedure for annulment of 

individual legal acts resulting from an administrative 

procedure, providing the Judicial Council with clear 

legal basis to carry out an annulment of its previous 

act in remedying the current breach of Ile Tanev’s 

right to be reinstated as a judge. It appears that the 

Judicial Council is aware of the legal nature of its 

procedures, as it alludes to this in its Notification, 

acknowledging the possibility of initiating an admin-

istrative dispute before the Administrative Court. 

However, it is not willing to act on the matter even 

though the situation is quite clear and a decision of 

annulment and reinstatement would not remedy the 

current violation of rights, but such a decision could 

not in any way harm or jeopardize anyone else’s 

rights.

The narrow, textualist, reading of the Judicial Coun-

cil Act and a resort to formalism is also a feature of 

the approach taken by both the Appellate Council 

and the two administrative courts. They obviously 

were eager to get rid of the case on formal grounds, 

i.e. by claiming lack of legal basis for an appeal, or 

by declining jurisdiction by invoking questionable 

legal grounds and reasoning without proper elabo-

rations. Consequently, the omnipresent textualism 

and formalism, as well as the avoidance of authori-

tative decision-making resulting from an anticipato-

ry fear of potential repercussions or accountability 

in all institutional and judicial instances are only 

diminishing the already low level of trust and author-

ity that the judiciary has in the society. If a former 

judge’s due process and rights are denied through 

the system he once belonged to, just imagine the 

viewpoint of the ordinary citizens in terms of their 

rights being protected by that very same judiciary.
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3. JUDICIAL SELECTION 
AND PROMOTION 
AND THE INDIVIDUAL 
INDEPENDENCE OF 
JUDGES IN NORTH 
MACEDONIA
_

The procedure of judicial selection and promotion rep-

resents a crucial pillar of judicial independence, and it 

is of fundamental importance for the establishment 

of judicial authority. It is precisely because of these 

reasons that political actors always try to extend their 

influence as much as possible to these procedures, 

as a way to ensure a higher level of responsiveness of 

the judiciary to their needs and interest.56 In a sense, 

judicial selection and promotion represent the most 

potent instrument through which the control over 

the scheme of rewards for the obedient and loyal 

judges is being exploited, while a clientelist relation-

ship between the political elites and certain judges is 

being established.57 Unlike in disciplinary procedures, 

a far larger number of judges participate in one way 

or another in the procedure for judicial promotion. 

Thus, the views expressed by judges tend to be more 

informed as they have a first-hand experience. 

56 C. Dallara, Democracy and Judicial Reforms in South-East Europe: Between the EU and the Legacies of the Past 
(Springer 2014) 4.

57 G. Gee, ‘The Persistent Politics of Judicial Selection: A Comparative Analysis’, in A. Seibert-Fohr (ed.) Judicial 
Independence in Transition (Heidelberg, Springer 2012) 132-134; 134: “Political influences in a bureaucratic judiciary 
operate not at initial recruitment but are channeled through the procedures for career advancement.”; see also Dallara 
(n 56) 4-5.

58 For more on this see D. Preshova, Judicial Independence under Siege in Blind Justice: To State Capture in North 
Macedonia – Judiciary, Prosecution and Police (Foundation Open Society - Macedonia 2020) 62-71.

59 Data received from the Judicial Council of RNM through a request for free access to public information – Judicial 
Council of RNM, Notification No. 11-1280/2022 from 28 July 2022.

In North Macedonia, according to the constitution-

ally established model of judicial-self-governance 

through a strong judicial council, the judicial selection 

and promotion are conducted by the JC as part of 

its exclusive constitutional competences. During the 

rule of the previous government, until 2017, there 

were numerous controversies regarding this issue. 

The wiretap scandal, in which conversations between 

high party and state officials were leaked, clearly 

revealed the malign influence of the political elites in 

the process of judicial selection and promotion. The 

symbolism of the “notebook” portrayed the practice 

of picking and choosing candidates for judges and 

judicial promotions from the notebook of the ruling 

political party, with posts reserved for the loyal and 

obedient individuals. Decisions were made at a polit-

ical level, among coalition partners, and only “rubber-

stamped” by the JC, thus clearly demonstrating the 

judicial capture through the JC.58

In the period between 2016 and 2021 there have 

been a total of 68 judicial appointments (Table 3). 

Out of these judicial appointments, there were 28 

judicial selections to first instance courts and 40 

judicial promotions to the higher judicial instances, 

such as the appellate courts, the administrative 

courts, and the Supreme Court of RNM.59 There is 

no available data for the total number of candidates 

for these 68 judicial positions, however the figures 
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Table 3 60

The procedure for judicial promotions to six posts 

in the largest and most important appellate court in 

the country, the Appellate Court Skopje, which took 

place in 2020, attracted significant attention, but for 

all the wrong reasons. The brief overview and analy-

sis of the relevant decisions on judicial promotions 

of the JC to this court demonstrate the main short-

comings which continue to be present despite the 

improved legislative framework, which were further 

aligned with the European standards.61 

60 Data received from the Judicial Council of RNM through a request for free access to public information – Judicial 
Council of RNM, Notification No. 11-1280/2022 from 28 July 2022.

61 See for instance European Commission for Democracy through Law (Venice Commission) “The former Yugoslav 
Republic of Macedonia” Opinion on the Draft Law Amending the Law on Courts, 17 December 2018 CDL-
AD(2018)033, paras. 12-15.

The lack of adequate reasoning in support of the 

decisions, the lack of transparency and the inef-

fectiveness of the legal remedy and appeal system 

are among the most important shortcomings that 

could be recognized, and which point to negative 

political influence. This was expressed by one of the 

members of the JC, when they were asked where 

one could locate the political influence in the work 

of the JC:
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should be at least three or four times larger than the 

number of appointments. Therefore, the views and 

stances of judges expressed in the interviews and 

the judicial surveys have a particular value in deter-

mining the shortcomings, especially that controver-

sies have also been a feature of these processes 

during this period.



IDSCS Research Chapter No.25/2022 - November 202224

“In the process of judicial appointments, 

certainly. The judge that meets the criteria 

will be promoted, however thanks to a cer-

tain recommendation the political interests 

will be served indirectly… Those judges who 

want to be promoted to a higher court do 

not lobby with the Judicial Council, but they 

go and lobby with the political parties and 

then blame the Judicial Council if they are 

not promoted.” 

This was also confirmed by a first instance judge, 

who commented that:

“I believe judges are quite aware that their 

promotion is dependent on certain political 

or business elites, thus they flirt with these 

elites in wishing to stand out in securing a 

higher position.”

The first shortcoming detected is related to a 

formalistic practice of not providing reasons and 

justification in the written decisions for the judicial 

promotion, particularly when lower ranked candi-

dates are promoted. The discretion provided to the 

JC through the exclusive constitutional competenc-

es and the statutory framework allows it to choose 

62 See Judicial Council of RNM, Decision on the promotion of Gjoko Ristov, No. 09-315/3 from 10.02.2020; and Judicial 
Council of RNM, Decision on the promotion of Lidija Zimbovska, No. 09-315/2 from 10.02.2020. All decisions are 
available at http://www.vsrm.mk/wps/portal/ssrm/sud/odluki/

63 Judicial Council of RNM, Decision on the promotion of Jusuf Ajrulahi, No. 09-317/2 from 10.02.2020.
64 Such a division along ethnic lines is not regulated by the law outside the general principle of equitable representation 

of ethnic communities in state and public administration. It is not clear how judicial posts are identified through the 
prism of ethnicity.

65 Judicial Council of RNM, Decision on the promotion of Violeta Popovska, No. 09-318/2 from 10.02.2020.
66 Judicial Council of RNM, Decision on the promotion of Ariton Ala, No. 09-319/2 from 10.02.2020.
67 Judicial Council of RNM, Decision on the promotion of Petranka Tasheva, No. 09-320/3 from 10.02.2020.

the candidate whom two-thirds of its members 

consider to be the most appropriate, as long they 

meet the minimal requirements set by law. Howev-

er, the overall legitimacy of the process is heavily 

dependent on the adequate justification provided. 

In the case of judicial promotions for the Appellate 

Court Skopje, for all six posts, candidates which 

were lower ranked were promoted. For the criminal 

department of the court, candidates ranked 10th and 

14th from 20 candidates on the ranking list from the 

Macedonian ethnic community,62 and the 5th from 

7 candidates from the ethnic communities which 

are not majority63 were promoted.64 For the civil 

law department, the 5th ranked from 24 candidates 

from the Macedonian ethnic community65 and 

the 3rd ranked from 4 candidates from the ethnic 

communities were promoted.66 Lastly, the candidate 

ranked 10th from 16 candidates was promoted to 

the commercial department of the appellate court.67 

In none of the decisions of the JC there was a 

single reason provided to justify why a lower ranked 

candidate was promoted. Only one paragraph was 

devoted for each of the promoted candidates in the 

individual decisions which stated the career path of 

the respective judges as part of their biography, thus 

not a single word of justification why exactly that 

lower ranked candidate was chosen instead of the 

http://www.vsrm.mk/wps/portal/ssrm/sud/odluki/!ut/p/z1/pY-9DoIwFEafxYHR3guFWtxYhKgJUyN2MUAqkFBKAG18e2E08Wfw277knOGAhAxkl9-bKp8a0-Xt_M-SXVjs-8gPeIzdlGMkUsHCZOeFCYPTN0AICvIPfwEWHz8swtmXv5A9yKbQxJaaIOEuDajHWeB7Pt8wdymMuoLyCuSgrmpQA7kNc3g9Tf24ddBBay2pjKlaRUqjHXyn1GacIHslodciw7UsHjZaPQFInDWh/dz/d5/L2dBISEvZ0FBIS9nQSEh/?currPage=1&decTitle=%D0%B8%D0%B7%D0%B1%D0%BE%D1%80+%D0%BD%D0%B0+%D1%81%D1%83%D0%B4%D0%B8%D1%98%D0%B0&decType=&decDateFrom=&decDateTo=
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higher ranked ones. Therefore, the frustration and 

disappointment noticed in the comments of two 

first instance judges from different courts should 

not come as a surprise.

“For instance, the recent judicial promotions 

to the appellate courts, or to the higher 

courts more generally, more specifically the 

Appellate Court Skopje, where we had can-

didates promoted who were lower ranked, 

while the higher ranked candidate were not 

subject of any substantial discussion.”

“Judicial promotions are a special case. 

These are generally known decisions on 

which we continue to remain silent, as has 

been the case in the past years… Let us 

not fool ourselves, the judicial promotion 

is completely distorted, precisely because 

of the obvious need of the members of the 

Judicial Council to receive instructions and 

to coordinate with people from politics, 

more specifically from the executive branch, 

in making decisions on who should be pro-

moted… You cannot simply explain why you 

voted for a candidate who is the sixteenth 

on the ranking list, while you did not vote 

68 These views are also reflected in another recently published research of a smaller scale as judges only from one court 
were interviewed, the Skopje Criminal Court. See more in N. Petrovska and D. Avramovski, Impact of the Merit System 
over the Judicial Independence and Professionalism in North Macedonia, Coalition of Citizens’ Association All for Fair 
Trials, Skopje 2021, p. 30-31.

69 For an example of an appointment to the Administrative Court of RNM see, Judicial Council of RNM, Decision on the 
appointment of Aleksandar Chichakovski, No. 08-1600/1 from 3.10.2019; for an example of an appointment to a basic 
court see Judicial Council of RNM, Decision on the appointment of Rozeana Taseva, No. 09-301/1 from 7.02.2020; 
and Judicial Council of RNM, Decision on the appointment of Suzana Dimitrieva, No. 09-299/1 from 7.02.2020.

70 For more on the specific instances of lack of transparency in this respect, see in Monitoring reports on the functioning 
of the Judicial Council of RNM during the period from June 2018 to March 2020 of the Institute for Human Rights 
available at: https://ihr.org.mk/mk/realizirani-proekti/akcija-za-pogolema-transparentnost-otchetnost-i-efektivnost-na-
sudskiot-sovet-na-rsm

71 Judicial Council Act (n 11).

for the previous fifteen candidates who are 

better ranked.”68

Unfortunately, this is not an isolated case or an ex-

ception from the general practice of the JC. Actually, 

it has been confirmed as a practice for most of the 

other courts, as well, including the initial appoint-

ment of judges to the first instance courts from the 

graduated candidates of the Academy for judges 

and prosecutors.69

The second shortcoming of this procedure is close-

ly related to the previous one, as it concerns the 

transparency of the whole process.70 Apart from the 

fact that the lack of adequate reasoning in written 

decisions is influencing substantive transparency, 

the formally foreseen obligation on transparency 

is at stake. Burdened by textualism, the developing 

practice of the JC regarding the formally regulat-

ed transparency is at the same time revealing the 

gap between the formal rule and informal practice, 

which is clearly in conflict with the purpose of the 

specific provision. 

In 2018, the legislative changes to the JCA intro-

duced three additional paragraphs to the existing 

Article 4271, which were later taken over in the com-

https://ihr.org.mk/mk/realizirani-proekti/akcija-za-pogolema-transparentnost-otchetnost-i-efektivnost-na-sudskiot-sovet-na-rsm
https://ihr.org.mk/mk/realizirani-proekti/akcija-za-pogolema-transparentnost-otchetnost-i-efektivnost-na-sudskiot-sovet-na-rsm
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pletely new JCA under Article 49.72 According with 

these three paragraphs, every member of the JC is 

obliged to publicly and orally elaborate their decision 

during the official appointment session, and the JC 

is obliged to inform every candidate in writing about 

the decision on the appointment. The last paragraph 

regulates the right of judges or candidates who 

have not been selected to appeal the decision on 

the appointment.

Even though since 2018 there is a legally foreseen 

obligation for the members of the JC to provide 

reasons and justification for their vote, this has been 

interpreted narrowly to mean that the member of 

the JC provides reasons only for the candidate that 

has been selected or promoted. As one member of 

the JC explained:

“The problem is that you express your 

opinion, by elaborating why you voted for or 

against, that is the law, only for the candi-

date that has been selected. If you are the 

candidate and we select you, let’s say with 

10 votes to 2, both votes for and against are 

being elaborated. But we do not elaborate 

the votes for the candidate that has not 

been selected.”

The textualism applied in this case consequently 

confines the justification and elaboration only to the 

oral discussion during the official session of the JC. 

In certain cases, the minutes from the sessions con-

72 Judicial Council Act (n 12).
73 Judicial Council of RNM, Minutes from the voting for Appellate Court Skopje judges which took place at the 320th 

session of the Judicial Council of RNM on 10.02.2020, available at: http://www.sud.mk/wps/wcm/connect/ssrm/

tain the comments made by the individual members 

of the JC, however they could not be really labeled 

as elaboration. Yet, in the minutes from the voting 

on the controversial case discussed above, judicial 

promotions to the Appellate Court Skopje, there are 

no records of any discussion, let alone elaboration 

on the votes cast.73 Interestingly, the minutes show 

that four candidates were promoted with all 12 

votes, and two candidates were promoted with 11 

votes to 1.

Practices like this instill distrust and apathy in 

judges, so some of them are unwilling even to par-

ticipate in these procedures by applying for vacant 

positions. The comments made informally show 

that many judges wait for a signal or a go-ahead 

from the political elites or their exponents in the judi-

ciary before deciding to apply, after which lobbying 

intensifies. On the other hand, the distrust and 

apathy is reinforced even further if there are no legal 

avenues or remedies which could effectively protect 

their respective rights and secure an objective and 

transparent process of judicial promotion, thus 

fending off malign political influence. It is exactly 

this point that ushers to the next shortcoming.

According to the records of the Supreme Court 

during the period from 2016 to 2021, there were 

only seven appeals filed against a decision on 

judicial selection or promotion. Bearing in mind the 

fact that between 200 and 250 judges or candidates 

applied for the specific 68 judicial positions, seven 

http://www.sud.mk/wps/wcm/connect/ssrm/fadd5fa6-893c-4a1f-ab54-84b4733b46ec/Zapisnik+od+glasanje+od+320-ta+sednica+na+Sudski+sovet+na+RSM.pdf?MOD=AJPERES&CACHEID=ROOTWORKSPACE.Z18_L8CC1J41L0B520APQFKICD0CR4-fadd5fa6-893c-4a1f-ab54-84b4733b46ec-kZ5emCU
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appeals seem to be a particularly low number.74 

One could argue that this proves the credibility and 

objectivity of the judicial promotions, and that is the 

reason why candidates are not challenging the deci-

sions. However, such an argument is not taking into 

consideration that of the seven appeals against the 

decision of the JC, none of them were successful. 

This demonstrates the ineffectiveness of the legal 

remedy even though there are serious indications 

that the respective decisions and procedures were 

flawed. Therefore, it is more plausible to think that 

the judges are not filing appeals probably due to a 

distrust in the appeal system and its effectiveness, 

a possible conciliatory reward received or a promise 

that they will be taken into serious consideration 

for the next round of judicial promotions. A former 

judge of a first instance court commented during 

the interview in this regard:

“There is a one group of people who do not 

appeal because someone told them not to 

appeal. ‘Don’t appeal, the next position will 

be yours’. So, the story goes basically, do 

not appeal, leave it this time because it has 

been arranged, and you are the next one in 

line and so on.”

The judicial surveys reflect the negative stance of 

judges towards the way the judicial selection and 

promotion is carried out by the JC. Their skepticism 

and distrust could be easily observed also when 

74 Data received from the Supreme Court of RNM through a request for free access to public information – Supreme 
Court of RNM, Decision СПИ No. 10/2022 from 14 July 2022.

75 Лажетиќ et al. (n 31) 94.
76 Лажетиќ et al. (n 34) 78.
77 Лажетиќ et al. (n 31) 89.
78 Лажетиќ et al. (n 34) 74.

compared to their stance on the disciplinary proce-

dure. More specifically, when it comes to whether 

judicial promotions are based on objective criteria, 

in 2019 59.4% of judges disagreed and only 21.2% 

agreed,75 whereas in 2021 50% responded that 

they disagree and 21% of the judges agreed that 

promotions are based on objective criteria76 (Table 

3). Thus, the percentage of judges who completely 

distrust the procedure on judicial promotion was 

reduced in the period of three years, however this 

did not result in an increase in the percentage of 

judges who trust that promotions are based on ob-

jective criteria. Thus, the low level of trust remains 

the same. If we make a comparison with the stance 

of judges on dismissals (Table 2), we can observe 

that the level of distrust is higher when it comes to 

judicial promotions. Such a high level of distrust in 

the procedure on judicial promotions could also be 

explained by the fact that a lot more judges are in-

volved in the latter procedure and thus have a better 

insight into it. 

On a more general level, concerning both judicial ap-

pointments and dismissals, in 2019 51.2% of judges 

disagreed with the statement that these procedures 

are not subject of pressure or external influences 

and only 19.5% agreed with the statement.77 In 

2021, concerning the same issue, 48.2% disagreed 

and only 17.5% agreed with this statement.78  
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Table 479

The discussion on the judicial selection and pro-

motion in North Macedonia makes the claim that 

the judicial culture is characterized by distrust and 

apathy, made even more credible by confirming it 

also in relation to the individual aspects of judicial 

independence. It is through the obvious discrep-

ancy between the formal rule and its application, 

heavily influenced by textualism and formalism, and 

determining informal practices, that a large number 

of judges are being passivized and discouraged, 

further entrenching the culture of submissiveness. 

On the other hand, the minority of judges thriving 

in these circumstances are frequently engaged in 

clientelist relationships with political actors at the 

79  Data gathered from Лажетиќ et al. (n 31) and Лажетиќ et al. (n 34).

detriment of judicial authority and independence, 

which is also expressed at an individual level. The 

established practice in this regard, as it appears to 

be the case, flawed with the shortcomings we have 

discussed above, is a source of even greater con-

cern if we take into consideration that as of 2023, 

for a period of approximately six years, several large 

waves of judicial appointments of new judges at 

the first instance courts and, accordingly, of judicial 

promotions, will take place. That will amount to over 

one-fourth of the total number of judges in North 

Macedonia.
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4. EVALUATION 
OF JUDICIAL 
PERFORMANCE AND 
THE HIERARCHICAL 
MENTALITY OF JUDGES 
IN NORTH MACEDONIA
_

The last procedure covered here, directly determin-

ing  the level of judicial independence of individual 

judges, is the evaluation of judicial performance 

(JPE). The analysis of the JPE is basically a 

continuation of the discussion on the hierarchical 

mentality in the judiciary, as perceived through the 

third dimension of judicial culture, the role of higher 

courts in securing uniform application of the law.80 

While the general goal of the JPE is to introduce 

high standards of efficiency and quality in the judi-

cial system, it still is often challenging to reconcile it 

with judicial independence. International standards 

draw attention to this point whenever discussing the 

80 D. Preshova, M. Rakochevikj and B. Misoski, The Role of the Higher Court in Securing the Uniform Application of the 
Law in North Macedonia, Research Chapter No. 12/2022, Project Working Paper Series, available at: https://idscs.org.
mk/wp-content/uploads/2022/08/MACEDONIA_3_B5.pdf

81 OSCE, Kyiv Recommendations on Judicial Independence in Eastern Europe, South Caucasus and Central Asia, 
2.11.2010, paras: 27-29.

82 Venice Commission 2018 (n 28) para. 44.
83 For a more detailed overview of the standards on judicial performance evaluation see Consultative Council of 

European Judges (CCJE) Opinion No. 17 (2014), On the Evaluation of Judges’ Work, The Quality of Justice and 
Respect for Judicial Independence, CCJE (2014)2, Strasbourg, 24 October 2014, para. 6 et seq.

84 Jr P. H. Solomon, The Accountability of Judges in Post-Communist States: From Bureaucratic to Professional 
Accountability, in Judicial independence in transition (Anja Seibert-Fohr ed. 2012)., p. 915, 927-930.

85 CCJE Opinion No. 17 (n 83) para. 29.

JPE. The inadequate design or (ab)use of this type 

of individual evaluation could negatively affect judi-

cial adjudication81 and “produce a timid judiciary”82 

under which cases will not be decided according to 

objective interpretation of the facts and the law.83 

Nevertheless, in countries with a judicial culture still 

dominated by the remnants of the socialist legal 

tradition, the misconception and occasional abuse 

of the JPE is not only a theoretical possibility. The 

JPE in these countries has emphasized uniformity 

and stability of sentences over the skills of individ-

ual judges.84 Even though international standards 

mainly perceive the JPE through the prism of an 

assessment instrument, it is often used as an 

instrument for putting judges under pressure. It is 

not only judicial promotions to which JPE is related, 

but also to judicial accountability, through the disci-

plinary procedure, where a negative evaluation could 

lead to a dismissal.85

North Macedonia has a certain experience with 

the JPE, ever since the new JC was established in 

2005. The JCA adopted in 2019 aimed at removing 

the deficiencies encountered in the application of 

https://idscs.org.mk/wp-content/uploads/2022/08/MACEDONIA_3_B5.pdf
https://idscs.org.mk/wp-content/uploads/2022/08/MACEDONIA_3_B5.pdf
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the JPE,86 thus implementing the recommendations 

provided by the VC.87 Accordingly, the legislative 

framework was formally further aligned with the 

European standards. The newly revised evaluation 

puts more value on the qualitative criteria, at least 

as they are formally defined, by allotting 60% of the 

points from the evaluation and tries to assign great-

er weight to the assessment of specific skills of 

judges.88 However, one component of the qualitative 

criteria still raises concerns, despite the negative 

comments received from the VC over including 

the reversal rate as an evaluation criterion. This is 

the qualitative criteria related to the percentage of 

reversed decisions due to a significant procedural 

error. Even the wording of this criterion shows that it 

is quantitative, rather than qualitative. On the other 

hand, the quantitative evaluation is also not free 

from these types of criteria, such as the percentage 

of altered decisions due to errors in application of 

substantive law as a quantitative criterion for evalu-

ating judges. In both cases the underlying intention 

seems to emphasize the value of uniformity and 

stability of sentences by perpetuating the hierarchi-

cal mentality among judges, so typical of judicial 

cultures of post-socialist countries. Not only has the 

VC noted this, but judges themselves also seem to 

be quite aware of it, as one can see from the com-

ments made by two first instance judges:

86 There will be no detailed overview of the JPE in North Macedonia but only a focus on the problematic aspects. For 
more information on the procedure see Articles 75-97 Judicial Council Act (n 12).

87 Venice Commission 2019 (n 28) 43-59; and Venice Commission 2018 (n 28) 41-64.
88 Article 80 Judicial Council Act (n 12).
89 Article 76 Judicial Council Act (n 12).

“You know judicial work is subjected to 

evaluation, a judge is evaluated by the JC 

and the evaluation is based on the number 

of decisions remanded or annulled. That is 

one of the reasons why judges tend to stick 

to the case-law of higher courts.”

“At the end of the day, it is wiser to tell 

yourself that it is better to have the deci-

sions approved [by the higher court], as it 

will influence your score at the evaluation. 

It won’t influence your career really in the 

end, but these circumstances still compel 

you adapt your conduct to the wishes of 

the others… We render decisions which go 

against our views, not drastically but still, 

and we do it just so it can pass the hurdle. 

I might disagree on a certain issue with the 

appellate court, but I render a decision that 

I know will be approved. In this sense, there 

is certainly an influence.”

Therefore, besides this example of a disconnect 

between the formally declared purposes and the 

actual purposes that the evaluation serves in 

practice, it is also the role that the JPE plays in 

the judicial promotions that catches the eye. Even 

though judicial promotion is not listed as part of the 

declared purposes,89 it could be inferred from the 
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employment of both the ordinary and extraordinary 

JPE that they play an important role in this form 

of judicial selection. More specifically, the ordinary 

evaluation of all judges that is carried out every 

four years as well as the extraordinary evaluation 

conducted only on candidates which have applied 

for a higher position but have not been subjected 

to evaluation in the previous year, demonstrate that 

the JPE directly serves as the basis for creating the 

ranking lists of candidates for judicial promotion. 

Moreover, this conclusion could be inferred from 

the comments quoted above as well. The extent to 

which the JPE is determining who will be promoted 

is another issue, especially if one takes into consid-

eration the circumvention of the evaluation points 

during decision-making and reasoning.

Additionally, the grading structure of the individual 

evaluation is not helpful in this regard. The last 

time an ordinary JPE was completed, in 2019 and 

according to the previous law, the results confirmed 

that they would not be able to represent a crucial 

element to differentiate between judges applying 

for a higher position. Namely, out of the 500 judges 

that were evaluated, 452 or 90.40% were graded as 

“very good”, 42 judges or 8.40% received the score 

“good”, 5 judges or 1% “satisfactory” and 1 judge 

who retired in the meanwhile was evaluated as 

“unsatisfactory”.90 Furthermore, as it was argued in 

the previous section, the JC does not take JPE that 

seriously when it decides on judicial promotions, 

since it frequently occurs that lower ranked candi-

90 Data received from the Judicial Council of RNM through a request for free access to public information – Judicial 
Council of RNM, Notification No. 11-1280/2022 from 28 July 2022.

91 Judicial Council of RNM, Methodology for the evaluation of the work of a judge based on the qualitative criteria of 
judicial performance No. 01-1981/1 from 21.12.2020, available at: http://www.vsrm.mk/wps/wcm/connect/ssrm/

 

dates according to the JPE results are promoted 

without providing any substantive elaboration or 

justification. This was also recognized by one of the 

first instance judges who was interviewed:

“Regarding the evaluation and formalism, 

I will try to connect the two. At least so far, 

evaluation has been done purely formally, 

just to meet the goals of the procedure and 

what is required by the Judicial Council Act. 

And this has not meant anything when it 

comes to the judicial career or any bene-

fits…”

The manner in which the grading structure and cate-

gorization according to the revised JPE and new 

Methodology on JPE of qualitative criteria91 will be 

employed for judicial promotions and whether they 

will be able to clearly distinguish the best candi-

dates remains to be seen, as the ordinary evaluation 

will start next year. At the same time, there is no 

available data for the extraordinary evaluations 

under the new legislative framework. Judging by the 

fact that with the current procedure on JPE, unlike 

the previous one, there are only two categories of 

scores, positive and negative, it cannot be argued 

that it will be quite useful in this regard, despite 

certain hopes raised by a member of the JC.

“Now with the enactment of the bylaws I be-

lieve, and I am convinced that we will have 

the best candidates promoted. We will not 

http://www.vsrm.mk/wps/wcm/connect/ssrm/
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have situations where we would say that 

all judges are equally good. No, it will the 

best among the good ones. The evaluation 

will be so focused and precise, and literally 

everything will be evaluated.” 

Nevertheless, the story with the bylaw on JPE is 

rather telling when arguing that the JPE is being 

instrumentalized for political purposes. At first 

glance, the JPE is perceived as part of the set 

of instruments stemming from the new public 

management applied in the context of the judiciary, 

aiming for measuring and quantifying the “services” 

provided by the judiciary and the judges and their 

performance. JPE should not compromise individ-

ual independence in any form or way. However, the 

political actors in North Macedonia found a way to 

exploit this procedure by creating superficial objec-

tivity of the otherwise politically influenced judicial 

promotions. As discussed elsewhere,92 the role of 

the previous minister of justice in North Macedonia 

has been quite controversial in this sense. Namely, 

he promoted a new methodology of the JPE to 

be adopted by the JC, where he is only one of the 

members without the right to vote, as a crucial in-

strument that would surely purge the judicial ranks. 

Thus he was spreading fear among judges, sending 

the message that they should be wary of how they 

exercise their judicial offices. It was inferred in his 

public statements, by refering to the Methodology 

on JPE as a Methodlogy for the purging of the judi-

92  Preshova (n 3) 29.
93  Article 76(1)1 Courts Act (n 13).

ciary, that judicial accountability will be established 

through the JPE, as well, and it will be done by the 

JC. As a matter of fact, also under the new rules, the 

JPE could be considered as grounds for dismissal, 

but only under exceptional circumstances. Name-

ly, if the judge receives a negative score on two 

consecutive evaluations, without any reasonable 

justification and with the fault of the judge.93 Taking 

into consideration that the statements were made 

during the phase of drafting the methodology, one 

cannot underestimate the anticipatory fear among 

judges, although they were acquainted with the legal 

provision on the JPE.

Based on this discussion, it could be claimed that 

the procedure of JPE in North Macedonia suffers 

from deficiencies that jeopardize the individual 

independence of judges. Even though, on the face 

of it, it appears to be a purely technical operation of 

assessment of efficiency and quality of the judiciary 

and judges, it turns out that it could be instrumental-

ized for political purposes. Despite the fact that the 

legislative framework has been altered to reduce the 

emphasis on the quantitative criteria, we are still un-

der the impression that it is conducive to the perpet-

uation of the hierarchical mentality as a feature of 

the judicial culture. Accordingly, it could be argued 

that the potential threats that a JPE could pose for 

judicial independence have not been removed, and 

the informal practices encumbering the adequate 

application of formal rules are furthering concerns.
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CONCLUSION AND 
RECOMMENDATIONS
_

The secondary importance given to individual 

independence of judges in the process of setting 

standards and models on judicial independence has 

proven to be unjustified. This individual aspect of 

judicial independence is certainly the main litmus 

test for the overall state of the judiciary and the rule 

of law in the system. The specific procedures before 

the JC, as discussed and analyzed in the context 

of North Macedonia in this paper, have confirmed 

the complexity of the judicial independence and the 

importance of addressing the gap between the law 

in the books and law in action. It has been argued 

that the separated but not independent judiciary 

and judicial governance, at the formal or structural 

level, has been translated in practice into a situation 

of independent judiciary with dependent judges. 

The dependence of judges even as a feature of the 

dominant judicial culture is manifested through 

the manner of carrying out the disciplinary proce-

dure, judicial selection and promotion and judicial 

performance evaluation by the JC. Accordingly, the 

paper sheds light on the practical dimension of the 

judicial culture in North Macedonia in regard to the 

individual independence of judges, something that 

was elaborated in a more abstract manner in the 

previous three papers. These procedures are char-

acterized by deficiencies related to the inadequate 

interpretation and application of the formal rules, 

usually as the result of the informal practices, but 

also to certain weakness of these rules, especially 

when it comes to the JPE. It frequently occurs that 

the relevant international actors, above all the EU, 

tend to neglect such deficiencies at least until they 

become a systemic problem of a larger scale. 

More specifically, the disciplinary procedure has 

been weaponized to sanction judges that are 

not abiding by the wishes of certain elites whose 

interests are safeguarded by the JC. Formalism and 

textualism have burdened this procedure with an 

obvious disregard of the principle of proportionality 

and cumulative conditions for dismissals, as well 

as the inefficiency of the appeal system, which have 

contributed to the perpetuation of fear and apathy 

among judges. 

The process of judicial selection and promotion, 

as has been discussed, is most likely to be prone 

to negative external and internal influences. These 

influences are being wielded through the deficient 

practice of the JC, also characterized by the total 

lack of reasoning and elaboration of the selection 

and promotion, the lack of transparency despite the 

existing formal rule and the alarming situation with 

the effectiveness of the legal remedy, thus creating 

a perception of distrust and frustration.

The manner in which the JPE has been designed is 

an issue rooted in the misconceptions of the judicial 

evaluation, as result of the dominance of the rem-

nants of the socialist legal tradition as part of the 

dominant judicial culture. One of the main remnants, 

the hierarchical mentality of judges, is being further 

entrenched by both the problematic aspects of the 

qualitative and quantitative criteria and by the occa-

sional political instrumentalization of this procedure. 
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Besides the weaknesses and deficiencies of these 

procedures that have been discovered, another 

aspect revealing an interesting dynamic deserves 

to be noted. On the one hand, these deficiencies 

have been the result of the flaws related to the 

legal framework and the lack of proper contextual-

ization. On the other hand, the practice established 

through a problematic interpretation and applica-

tion of the formal rules has further entrenched the 

damaging features of the judicial culture, creating 

a daunting obstacle for internalizing a culture of 

independence.

Taking the main points presented here into consid-

eration, the Academy of judges and prosecutors 

can certainly play a key role in providing a fertile 

ground for gradual improvement of the situation 

with the individual independence of judges. The 

approach that is required here is to involve not only 

the candidates for future judges, but also the newly 

elected members of the Judicial Council of RNM 

and current judges, particularly the ones involved 

in the judicial performance evaluation through the 

respective commissions. In this sense, the Acade-

my needs to devote more attention:

• To enabling candidates to be thoroughly 

informed about the individual 

independence of judges, either through a 

separate course or as an integral part of 

a course devoted to judicial governance;

•	 To	the	specific	procedures	before	the	

Judicial Council which directly affect 

the position and status of judges, by 

including these procedures as part of the 

existing courses;

• To considering introducing and 

developing a short training program 

for newly appointed members of the 

Judicial	Council	on	the	specific	aspect	of	

judicial selection and promotion, judicial 

accountability, and judicial performance 

evaluation;

• To considering introducing and 

developing a short training program 

for members of the commissions on 

the qualitative criteria of judicial 

performance evaluation, and how to 

measure them. 
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