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INTRODUCTION
_

Judicial independence is a polymorphous notion.1 It 

has many facets: institutional, collective, procedural, 

administrative, and personal independence - all inter-

related, and all considered premises for good mutual 

performance.2 Institutional or collective indepen-

dence is the dimension of judicial independence, and 

it relates to the relation between the judiciary and the 

other branches of government. It is often referred 

to also as external independence and it serves as a 

gatekeeper for the independence of individual judg-

es. This dimension is directly related to the separa-

tion of the doctrine of power, which lies at the heart 

of the ideal of the rule of law.3 Procedural indepen-

dence means that judges can adjust the procedure 

in the courtroom to ensure fairness and justice, while 

administrative independence requires the court to be 

organized from a structural, financial, and adminis-

trative point of view so that it can be independent 

from the interference of political actors. While these 

first three elements of judicial independence have 

been extensively analyzed in different academic 

research, the personal independence of judges is the 

least explored dimension of judicial independence. 

Still, it is a very important dimension.

1 Geyh, Charles Gardner. “Judicial Independence as an Organizing Principle.” Annual Review of Law and Social 
Science 10 (2014): 185-200.

2 Ibid.
3 COE, ‘Recommendation of the Committee of Ministers to Member States on Judges: Independence, Efficiency 

and Responsibilities’ (2010) CM/Rec(2010)12.  “The independence of individual judges is safeguarded by the 
independence of the judiciary as a whole. As such it is a fundamental aspect of the rule of law.”

4 EctHR, Campbell v Fell, para 51, CJEUL Case C 506/04 Wilson v Ordre des avocats du bureau de Luxemburg, [2006] 
ECR I8613, paras. 50-53. Case C 517/09 RTL Belgium [2010] ECR I14093, paragraph 39. Case C-222/13 TDC, para. 32, 
Case C-216/18 PPU LM, para. 66 etc.

Personal independence focuses on individual judges, 

and it mainly refers to the formal guarantees neces-

sary for fulfilling the judicial function in an independent 

manner, such as: the selection and appointment of 

judges, the tenure, the rules of incompatibility or the ir-

removability, as well as the financial and non-financial 

benefits during the exercise of their office. All these 

guarantees serve to provide them with the personal 

freedom to judge without fear of repercussion, or of 

intimidation that their judgements would affect their 

status. On the other hand, personal independence also 

has the dimension of accountability, which serves the 

integrity of the system and judges as part of it. These 

principles of personal independence of judges are not 

only enshrined in international documents on judicial 

independence, but also in the jurisprudence of the 

ECtHR and Court of Justice of the EU,4 emphasizing 

the extreme importance not only of the existence of a 

legal framework on the status of judges, but also the 

factual guarantees and the respect of these principles.

The aim of this paper is to analyze judicial indepen-

dence in Albania in its three core aspects: judicial 

appointment, judicial career, and judicial account-

ability. Since the latest justice reform in Albania was 

adopted in 2016 and further amendments were 

provided in 2021, we will attempt to identify some of 

the recent challenges and to make room for further 

discussions on the basis of this policy paper. 
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1. JUDICIAL 
APPOINTMENTS: A 
SINGLE-ENTRY POINT 
AND THE NEED OF 
DIFFERENT FILTERS
_

Academic literature distinguishes between two sys-

tems of judicial appointments, i.e., the career and 

the recognition model.5 The career judiciary model 

is utilized in the majority of civil law jurisdictions, in 

which judges join the judiciary at a young age and 

remain there for the remainder of their careers. On 

the other hand, most common law countries follow 

the recognition model, where judges are chosen lat-

er in life, based on earlier professional accomplish-

ments.6 The judge appointment model in Albania 

is similar to that of the other the civil law countries, 

so it is based on the appointment model through a 

funnel system.7 Namely, the candidate recruitment 

for judges is done through the School of Magis-

trates, and the successful candidates are appointed 

in office by an independent body, composed mainly 

of judges, i.e., the High Judicial Council. 

5 Garoupa, Nuno, and Tom Ginsburg. “Hybrid judicial career structures: Reputation versus legal tradition.” Journal 
of Legal Analysis 3, no. 2 (2011): 411-448. Georgakopoulos, Nicholas L. “Discretion in the career and recognition 
judiciary.” U. Chi. L. Sch. Roundtable 7 (2000): 205.

6  Garoupa, Nuno, and Tom Ginsburg ibid
7 Spáč, Samuel. “Recruiting European judges in the age of judicial self-government.” German Law Journal 19, no. 7 

(2018): 2077-2104.
8 Article 28 of the Law 96/2016 “On the status of judges and prosecutors in the Republic of Albania”
9 Parliament of the Republic of Albania. Ad hoc Parliamentary Committee on Justice Reform. Group of High Level 

Experts. Analysis of the Justice Reform, pg. 218
10 High Judicial Council, Decision 199, date 11.06.2020 “ On the approval of some comments and suggestions from the 

report of Magistrate School on the initial training admittance of judge candidates, for the academic year 2020-2021” 
11 See Article 10 of the Internal Regulation of the Magistrate School, accessed at: Shkolla e Magjistraturës - Rregullore e 

Brendshme (magjistratura.edu.al) 

The law establishes the minimum eligibility criteria 

for the candidates for the School of Magistrates.8 

The positive criteria for the candidates include: (i) 

to have an Albanian citizenship (ii) to have the legal 

capacity (iii) to be a Master in Law with a good 

academic standing and (iv) to have three years of 

professional experience. This last criterion was 

added with the Justice Reform amendments in 

2016. This change was made since, prior to the new 

reform of the justice system, 62% of magistrates 

were law students who graduated straight from law 

schools, without any prior professional experience.9 

Consequently, the average graduation age from the 

School of Magistrates before the reforms to the jus-

tice system was 26. The 2014 statistics have shown 

that out of the 290 magistrates who graduated from 

the School of Magistrates, 188 magistrates have 

graduated at the age of 24-25, 94 magistrates who 

graduated were between 26 and 28 years of age, 

and only eight candidates have graduated at the 

age above 29-30.  Although they were proficient in 

law, the fact that their first job in life was ruling as a 

judge exposed them to a higher level of stress and 

to more challenges. That is why the High Judicial 

Council10 and the School of Magistrates11 interpret-

ed the new criterion of 3 years of work experience 

very strictly, that is, only 3 years of work experience 

https://www.magjistratura.edu.al/sq/rregullore-e-brendshme
https://www.magjistratura.edu.al/sq/rregullore-e-brendshme


7Personal Guarantees of Judicial Independence and Judicial Culture in Serbia?

after graduation and only work as a qualified lawyer. 

For example, applicants were disqualified if they 

had 3 years of work experience as office administra-

tors at the local customs or taxation offices, or as 

archivists. The maturity and experience among the 

professionals who administer justice is an import-

ant feature in the rendering of justice and evaluating 

the social impact of the court decision. That is why 

this strict reading of the legal provisions is under-

standable, it is to serve as a pre-filter of candidates 

that would sit for the bench after the completion 

of the School of Magistrates. In addition, the list of 

negative criteria is broader. It requires the applicants 

for the School of Magistrates not to have been (i) 

convicted by a final criminal decision; (ii) not to have 

been removed from office for disciplinary reasons, 

and that there is no disciplinary measure in force 

against them; (iii) not to be members of political par-

ties at the time of candidacy; (iv) not to have been 

members, collaborators or favored by State Security 

before 1990; (v) not to have been collaborators, 

informers, or agents of the secret services.

The recruitment of judge candidates at the School 

of Magistrates12 is carried out through a competitive 

entry process, organized in two exams, followed by 

psychological and mental health evaluation. The 

first exam is multiple-choice, aimed at assessing 

the general knowledge of applicants.13 Only the ones 

12 The School of Magistrates in Albania was established in 1997 with the Law 8136/1996, as amended with the aim to 
provide special training for candidate judges or prosecutors. The SoM realizes its mission by offering initial training 
and continuous training programs. The initial training program lasts 3 years and is applied to by judge and prosecutor 
candidates, while the continuous training program is tailored for the judges and prosecutors who have already been 
appointed.

13 Article 266(3) Law 115/2016 On the Governance Institutions of the Justice System.
14 Article 266(4) Law 115/2016.
15 Article 35 Law 96/2016 as ammended by Law 50/2021 on March 23, 2021

who pass the first exam are qualified to take the 

second exam, which is done in writing and evalu-

ates the professional and legal competences of the 

candidates in greater depth.14 The applicants who 

have the highest score in the second exam and who 

pass the psychological evaluation are admitted as 

judge candidates at the School of Magistrates.  

After graduation from the School of Magistrates, 

the candidates are appointed as judges by the High 

Judicial Council. The new legal framework, after the 

justice reform, has introduced more stringent and 

specific rules that aim to bring the best candidates 

to the bench. In order to foster excellence, only 

those candidates that have graduated from the 

School of Magistrates in good academic standing, 

i.e., who have achieved more than 70% of the maxi-

mum, could be appointed as a judge. The candidate 

should also be evaluated at least as “good” in the 

third year of the professional practice. In addition, 

the magistrate candidates go through double vet-

ting in terms of personal wealth assessment and a 

background check - once before the launch of the 

initial training program, and another time before 

graduating from the School of Magistrates.15

The appointment of magistrates is based on their 

graduate ranking from the School of Magistrates 

and the preferences of the graduates in the course 
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of the initial training.16  The president of the republic 

has no longer any say in the appointment of ordi-

nary judges and the High Judicial Council, since as 

of 2018 there are no representatives from the exec-

utive or the legislative branch in its composition. 

However, despite the significant legal amendments 

and improvements, there are still challenges in prac-

tice, which yet again outlines the main arguments 

of our research. Namely, the functioning of the 

judiciary is shaped not only by formal rules, but also 

by informal practices. 

Due to the unprecedented situation that arose with 

the vetting process, where the courts are work-

ing with less than half their capacity, there is an 

emergent need to have more recruits at the School 

of Magistrates. The School of Magistrates has been 

under pressure not only from the internal actors, 

but also from the EU delegation, to increase the 

number of judge candidates.17  Since the School of 

Magistrates is the sole entry point for judges, an 

exponential increase in recruitment was considered 

inevitable and the only alternative to fill hundreds of 

vacancies in the system. A concern that has been 

raised, especially from the School of Magistrates, 

is how the school will manage to operate with the 

same capacity and human resources when the 

number of candidates increases. The 2019 strategy 

of the School of Magistrates has again reiterated 

16  Article 39 Law 96/2016
17  https://www.oranews.tv/article/soreca-kerkoi-me-shume-se-75-magjistrate-sadushi-smund-te-jete-fitues-cdo-

konkurent 
18  The Strategy of the Magistrate School 2019-2023, pg. 26: accessed at https://admin.magjistratura.edu.al/uploads/

strategjia_afatmesme_81a22a0901.pdf pg. 26
19  https://sot.com.al/politike/sokol-sadushi-i-gatshem-te-rrisim-numrin-e-magjistrateve-jo-te-gjithe-qe-konkurrojne-

mund; https://www.youtube.com/watch?v=qqz5iu22sBI 

its position that there should be a cap of 50 (+25) 

candidates for the recruitment of magistrates each 

year, for two main reasons – because of the quality 

of candidates entering the School of Magistrates 

and due to the difficulty of recruiting professors and 

academic staff at the proficiency level required to 

teach at the School of Magistrates.18 However, while 

the School of Magistrates capacity issue could be 

addressed with additional financing and technical 

assistance, or with introducing more professors 

and providing proper premises, the real basis for 

concern remains how well prepared are the candi-

dates being recruited. In fact, statistics show that 

the increase in number of recruits does not go hand 

in hand with the entry exam scores. If in 2012-2013 

there were 8 candidates in the SoM (judges and 

prosecutors) and the last candidate had a score of 

243 points, in 2022-2023 there are 81 candidates, 

which is a 10-fold increase (45 judges, 31 prosecu-

tors and 5 judicial clerks) and the last candidate has 

a score of 188 points.

The two recent directors have addressed the need 

to show caution with regards to recruitment, be-

cause “being a magistrate is a great responsibility” 

and not everyone who competes can and should en-

ter the School of Magistrates.19 They have stressed 

the importance of maintaining a high standard and 

quality, and that is another reason why in 2021, in its 

proposal, the School of Magistrates advised against 

https://www.oranews.tv/article/soreca-kerkoi-me-shume-se-75-magjistrate-sadushi-smund-te-jete-fitues-cdo-konkurent
https://www.oranews.tv/article/soreca-kerkoi-me-shume-se-75-magjistrate-sadushi-smund-te-jete-fitues-cdo-konkurent
https://admin.magjistratura.edu.al/uploads/strategjia_afatmesme_81a22a0901.pdf
https://admin.magjistratura.edu.al/uploads/strategjia_afatmesme_81a22a0901.pdf
https://sot.com.al/politike/sokol-sadushi-i-gatshem-te-rrisim-numrin-e-magjistrateve-jo-te-gjithe-qe-konkurrojne-mund
https://sot.com.al/politike/sokol-sadushi-i-gatshem-te-rrisim-numrin-e-magjistrateve-jo-te-gjithe-qe-konkurrojne-mund
https://www.youtube.com/watch?v=qqz5iu22sBI
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extending the number of candidates beyond 80.20 

This concern over “quantity and quality” seems to be 

a struggle that should be handled with care. Rather 

than hastily filling the vacancies just for the sake of 

having people on the bench, the ones who deserve 

to sit on the bench should be selected diligently and 

carefully.

Another point we would like to raise is related to the 

recruitment filters applied in the School of Magis-

trates. As mentioned above, the first phase involves 

screening for the eligibility of applicants to become 

candidates for the School of Magistrates (both pos-

itive and negative criteria apply). The applicants that 

are eligible take part in a two-tier exam. The general 

observation at the entry exam program in the last 

three years (2019-2020, 2020-2021, 2021-2022) has 

been used to assess the following parameters: the 

candidates’ intelligence, by using suitable questions, 

their proficiency in geography, history and mathe-

matics, as well as their proficiency in Albanian, their 

communication and psychological skills. In addition, 

there are profession-related questions on topics 

ranging from traditional law, such as constitutional 

law, civil law, civil law of procedure, criminal law, 

criminal law of procedure, administrative law to 

professional ethics, EU law and international law. 

Despite the fact that the entry exam for the SoM 

has a good reputation in terms of its standards and 

administration, it is still perceived as an examina-

tion which requires the candidates to know a great 

20 https://www.magjistratura.edu.al/sq/lajme/njoftime/dokument-propozues-%22mbi-disa-problematika-te-sistemit-te-
drejtesise%22/ 

21 The mental health assessment is carried out by a commission set up by the Governing Council of the School of 
Magistracy in cooperation with the Ministry of Health. This commission consists of two psychologists and two 
psychiatrists. An internal lecturer of the School of Magistracy participates as an observer in the meetings of this 
committee throughout the evaluation - Article 266 (5) Law 115/2016.

deal of information by heart. The attorneys and 

legal representatives in our focus group claim that 

despite the improvements, the exam demands a lot 

of memorizing and thus it gives advantage to the 

candidates who are skilled in learning by heart, and 

not necessarily to candidates who excel in logical 

reasoning and argumentation. Although we do not 

entirely agree with this argument, since all legal 

exams require a certain proficiency in law and legal 

practices, still there is room for improvement to 

avoid promoting memorization into one of the most 

important abilities of the candidates.

The entry exam program of the School of Magis-

trates includes testing the knowledge of ethics or 

soft skills, such as communication. However, we 

acknowledge that it is very hard to assess these 

skills by using multiple-choice tests, academic 

questions or a simple interview in order to establish 

how fit a candidate is to become a judge. More-

over, the efficiency of the psychological evaluation 

and mental health assessment is dubious, 21 since 

in the last  25 years there has not been a single 

case where a candidate was disqualified as unfit 

to be a judge. The primary issue, according to the 

focus group talks we had, is that it is challenging to 

exclude someone based solely on the psychological 

interview or test since, should the case go to court, 

it would be challenging to have a standing. If the 

applicant is to go to court to challenge a decision to 

exclude them, based on the phycological assess-

https://www.magjistratura.edu.al/sq/lajme/njoftime/dokument-propozues-%22mbi-disa-problematika-te-sistemit-te-drejtesise%22/
https://www.magjistratura.edu.al/sq/lajme/njoftime/dokument-propozues-%22mbi-disa-problematika-te-sistemit-te-drejtesise%22/
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ment, the court would call for other experts to redo 

the evaluation. And since the evaluation report is not 

standardized, or based on scientific data, but merely 

on an interview, it will have little weight. Therefore, 

there is a need to have a standardized scientific 

evaluation test to assesses the phycological fitness 

of candidates and their mental issues, in order 

to be able to disqualify candidates based on this 

ground.22 Another option might also be to extend the 

application of filters of personality/mental checks 

throughout the School of Magistrates and before 

the graduation. A closer mentorship and evaluation 

program during the School of Magistrates could 

help in the detailed assessment of the mental health 

of the candidates. Nevertheless, we would like to 

underline that measures should be taken in this 

regard in order not to neglect this important aspect 

of the judge candidates. Despite the prestige that 

the School of Magistrates carries in town, there are 

certainly limitations to its power to transform con-

cepts, binaries or characters that have been baked 

in for decades and that have matured in certain 

socio-economic environments. Therefore, it is im-

portant that the Pedagogic and Steering Committee 

of the School of Magistrates continuously checks 

and evaluates its entry filters in order to ensure that 

it has robust disqualifying filters for candidates 

that are not fit to be judges. In order to be a judge, 

the candidate must be able to make decisions, to 

22  There was an initiative to standardize the psychological test in 2019 from the Magistrate School, which came as 
a reflection based on findings and problems of the current PSSI and interview method which are employed for the 
psychological fitness test of the current candidates at the Magistrate School. Despite the importance of this initiative, 
two main factors which impeded its rapid implementation were: (i) the lack of funding and the (ii) legal framework on 
public procurement, which do not enable the procurement of this special service. Other challenges are also content 
related, since the standardization of a psychological test for judges and prosecutors is not an easy task and requires 
cooperation with other institutions specialized in mental health care/psychology, data collection, sample testing etc. 
The initiative has been revitalized again this year, and we really hope that this issue would receive adequate support.

23 Article 263, Law 115/2016

work under pressure, to abide by the highest ethical 

values, and not every intelligent student proficient in 

law would also automatically possess the qualities 

needed to become a judge. 

In addition, based on our structured interviews and 

the work we have done with the focus group, there 

are elements that can still be improved regarding 

the initial curriculum of the School of Magistrates. 

Actually, the initial curriculum of the School of Mag-

istrates is three-year long.23 The first year is theo-

retical, aimed at increasing proficiency in different 

legal subjects. This is followed by the second year, 

i.e., the pre-professional practical program, which is 

considered passive practice. Here the candidates 

work on practical issues under the auspices of the 

SoM and under the guidance of a highly qualified 

judge or prosecutor. The third year is the year of pro-

fessional practice, known as active practice in court.

Although in the first year the aim of the School of 

Magistrates is to equip students with academic 

knowledge that serves judges and prosecutors, 

in practice there are gaps in the knowledge the 

students have acquired from Law School, and so 

the curriculum fills in the gaps in basic law-related 

information the candidates should already possess. 

The School was established in order to improve the 

Albanian justice system by providing post-graduate 
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training for judges and prosecutors, rather than to 

fill in the gaps and improve the legal proficiency of 

lawyers. A closer cooperation is required between 

the School of Magistrates and the law schools to 

harmonize the curricula and to address this problem 

effectively. In addition, based on the recommenda-

tions of the School of Magistrates, there is a need 

for the law schools to improve their program, curric-

ula and teaching methodologies, and to have a more 

case-oriented approach. Moreover, as illustrated 

by some of the interviews with judges, even in the 

mentorship program with judges some candidates 

have still displayed deficiencies in their knowledge 

of law.24 As pointed out by one judge, “instead of 

mentoring the candidate in terms of showing them 

how to be a judge, how to resist pressure, how to 

balance interests or how to weigh conflicting inter-

ests, I teach and finish up explaining matters related 

to the law”.25 

Therefore, based on the considerations above, if we 

look at the judicial appointments and recruitment 

in Albania based on the relevant actors and on how 

they can shape their preferences in the selection of 

judges,26 we can clearly see a two-tier system (the 

School of Magistrates and the High Judicial Coun-

cil). This formula tends to neutralize the possible 

link between the selector and the prospective judge 

and to avoid the potential influence the selector 

may have on the individual independence of judges. 

24  Article 33 of the Law on Status No. 96/2016 defines the duties and responsibilities of mentor judges.
25  A judge in the District Court of Tirana, appointed as a mentor judge according to Article 33 of the Law on Status.
26  See Spáč, Samuel. “Recruiting European judges in the age of judicial self-government.” German Law Journal 19, no. 7 

(2018): 2077-2104.
27  Epstein, Lee, Jack Knight, and Olga Shvetsova. “Comparing judicial selection systems.” Wm. & Mary Bill Rts. J. 10 

(2001): 7. 
28  Idea 3

Unlike in the previous system, there is no political 

actor involved in the appointment of judges, but the 

process is based on a competition between candi-

dates and the “value” that the system rewards the 

highest scorer is professional excellence. It seems 

Albania, at least on paper, has managed to discover 

the perfect formula for achieving two main goals: to 

attract to the bench the most “intellectually and le-

gally distinguished professionals” through a process 

that is “politically independent”.27 

However, as shown above, the processes and proce-

dures do not automatically guarantee that “the most 

intellectually distinguished professionals” will be-

come judges. The candidates who pass the exams 

are not automatically equipped with the skills and 

character needed to become judges. That is why 

there is a need for both actors, based on the data 

and analysis of performance of judge candidates, 

to continuously improve and adjust the recruitment 

filters.

The appointment procedure should not take into 

consideration only the factors of independence from 

the legislative and executive branches or from a po-

litical party, and the vested interests, or the formulas 

that ensure representatives and inclusiveness, but 

also the filters that ensure that only the people who 

are of sufficient quality and caliber to perform their 

duties are appointed as judges.28 Therefore, some 

suggestions would be:
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- To introduce more stringent admission 

filters at the school of law. A very high 

percentage of those that register graduate. 

Strengthening the curricula of the schools 

of law. Include their skills and make profes-

sional ethics a required subject for every 

student. 

- To have cooperation between the SoM and 

the law schools, as well as regular consul-

tation and exchange.

- To put greater emphasis on the mental 

health and evaluation report.

- To introduce mentorship/counseling 

throughout the three-year curriculum of the 

School of Magistrates.

- To train the judges on the evaluation of 

students and their mentorship role during 

their professional practice. 

2. JUDICIAL 
PROMOTIONS: 
TOWARDS A 
STANDARDIZED, 
QUANTIFIABLE 
PROCESS
_

The unmeritocratic and non-transparent judicial pro-

motion has been the Achilles heel of the Albanian 

judicial system. A culture of appointments based on 

vested interests and political affiliations was encour-

aged by a lack of a well-established legal framework 

on promotions, transfers and delegations, a lack 

of long-standing adherence to the rule of law, and 

with no clear limits on separation of powers. The 

judges’ drive to uphold the best standards of their 

profession in order to advance professionally has 

been affected by this, as well as their independence. 

The informal, unwritten promotion rules discour-

aged the best and the ethical candidates to apply, 

and allowed for the tendency to grab the “powerful 

man” in the system by the scruff of the neck to 

either advance in the system quickly or to avoid 

hindering a promotion.  In addition, the vast majority 

of judicial promotions has been heavily politicized, 

which has led to a low level of public confidence in 

the judiciary.
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One of the main novelties of the new justice reform 

is the fact that, for the first time, it has codified all 

the guarantees on the status of judges in a single 

legal act.29 The law has defined for the first time 

what a promotion within the judiciary represents 

and what conditions and procedures are to be 

promoted.30 The law prescribes the minimum years 

of service required before applying for a promotion. 

Specific requirements are prescribed for the pro-

motion to the chair of courts,31 the promotion in the 

specialized courts against corruption and organized 

crime and the promotion to the High Court.

Apart from the legally stipulated provisions for the 

promotion of judges, the new High Judicial Council, 

established in 2018, has for the first time adopted 

detailed normative acts on the promotion of judges. 

It has shown exceptional regulatory leadership 

in setting clear standards and procedures for the 

29  Law on Status 96/2016.
30  According to Article 47 of the Law on Status, a promotion means a move from a) A position in the judicial or 

prosecutorial system to another position at a higher instance level;  b) A position of general civil, criminal or 
administrative jurisdiction to a position at one of the Anti-Corruption and Organized Crime Specialized Courts or the 
Special Prosecution Office;  c) A position as magistrate to the position of a chairperson of a court or prosecution 
office;  d) A seconded position or a position in the mobility scheme to a position of a higher level than the position 
held prior to the secondment.

31  b) fulfills the required indicators for organizational and management skills, such as: i) experience as vice president, 
head of a section or magistrate for press matters ii) experience in leadership positions in public administration 
or justice, or experience as a member of the Council, which had ended at least three years ago; iii) knowledge of 
organizational structures and different management models, such as magistrates in the delegation scheme or 
inspectors in the Office of the High Inspector of Justice; c) has not been a member of the Council in the last three 
years.; article 51 and 52 of the Law on Status.

32  HJC Decision No. 70, date 07.02.2020 “On the criteria and procedures for the promotion of judges.”
33  HJC Decision No. 75, dated 23.05.2019 “On the procedures of verification of legal conditions and criteria for the 

recruitment of judge candidates, for the career development of judges and for the appointment of judges of the High 
Court.” Amended by decision No. 528 from November 10, 2021, on some additions and changes in decision no. 75, 
dated May 23, 2019, of the high judicial council, “for the verification procedure of the legal conditions and criteria for 
the recruitment of judge candidates, for the career development of judges and for the appointment of judges of the 
high court.”

34  Decision no. 320, dated September 17, 2020, “on the criteria and procedures of the parallel movement of judges.”
35  HJC Decision No. 622, dated December 10, 2020, “On lateral transfer, promotion and acceptance in the civil judicial 

service.”

promotion of judges in different instances, estab-

lishing a specific methodology and for quantifying 

indicators. The High Judicial Council has for the first 

time adopted rules on the procedures and criteria 

for the promotion of ordinary judges,32 on the rules 

for promotion of judges in the High Court,33 on the 

rules for appointment and ranking of non-judges 

as members of the High Court, on the criteria and 

procedures regarding the lateral transfer of judges,34 

as well as on the rules of promotion of judicial civil 

servants.35

As a result of all these clear-cut regulations, the 

magistrates have a well defined path for the steps 

and procedures needed for promotion. The system 

is crystal clear on the conditions for promotion that 

are required. This serves two ends. On the one hand, 

it helps the magistrates project their future and 

incentivizes them to serve with excellence and high 
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standards, and on the other hand it makes it difficult 

for outsiders or insiders in the system, who want to 

influence that promotion, to step out of the binaries 

established by law. In addition to passing these 

rules, the HJC also refused to promote anyone until 

the corresponding legal framework was passed in 

order to establish a new norm that distinguished it 

from its predecessor, the High Council of Justice. 

Although this practice was criticized by national 

and international actors who pushed for the quick 

promotion of candidates to fill the vacancies on the 

High Court brought about by the vetting process, the 

HJC persisted in its decision and promoted judges 

only after the adoption of the relevant regulations, 

setting a good example of legal observance in judi-

cial promotion. 

Although we cannot use this paper to stop and 

analyze all the novelties of each normative act of 

the High Judicial Council, we would like to discuss 

some reflections on the practical challenges verified 

in the field in cases of promotion of judges, related 

specifically to the new methodology of evaluation of 

judges and the methodology of evaluation of assis-

tant magistrates at the High Court. We appreciate 

the initiative submitted to the HCJ to determine in 

advance a set of clear criteria and a methodology 

for the evaluation of judges. Especially in a country 

like Albania, where there is a culture of influenced 

promotions and a high perception of corruption, this 

is a groundbreaking initiative that tends to quantify 

and standardize the process of promotion among 

the ranks of the judiciary. However, we would like 

36  In each case, the criteria “professional skills of the judge” and “ethics and commitment to values   of the judiciary” 
must be rated with “very good”. A judge will have an overall rating as “good” when he is rated as “good” in two 
dimensions, and “fair” or “poor” for the other two and an overall evaluation as “poor” when he has a rating of “poor” in 
at least three dimensions. Point 6 of the methodology.

to bring to the attention of the reader some ob-

servations that could lead to further discussion or 

initiatives for further amendments.

According to the Law and the HJC methodology of 

evaluation of judges, judges are evaluated based on 

four dimensions, namely their a) professional skills; 

b) organizational skills; c) ethics and commitment to 

the professional values   of the judge and d) personal 

skills and professional commitment. 

FOUR DIMENSIONS OF JUDGE 
EVALUATION IN ALBANIA

Professional skills

Organizational skills

Ethics and commitment to the professional 
values   of the judge

Personal skills and professional commitment

The methodology specifies that for each of these 

dimensions, judges may receive one of the four 

ratings: (i) excellent, (ii) very good, (iii) good and 

(iv) fair. A judge gets an overall rating of “excellent” 

when they receive an “excellent” rating in all four 

dimensions. A judge gets an overall rating of “very 

good” when they receive “very good” in three dimen-

sions, “good” in one dimension and so on36. 

In addition, the methodology in point 8-11 has 

introduced a scoring system. For each of the four 
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dimensions there are specific indicators, and each 

indicator is allocated a specific score. For example, 

the first dimension, “professional skills” of judges, 

is evaluated with a total of 100 points, which is the 

sum of the four indicators: 

PROFESSIONAL SKILLS INDICATORS

Capacity to identify the nature of the case, the 
applicable law and the conflicts of norms

(25 points)
Capacity to interpret the law in solving a case

( 25 points)
Level of clarity, precision and comprehensibility 

of the decision
(15) points

Organizational structure of the decision 
(10 points)

Quality of the analysis and of the logical argu-
mentation
(25 points)

In a similar vein, the methodology allocates indica-

tors and scores to the other three dimensions, i.e. 

the organization skills, ethics and personal skills. 

A judge will be evaluated for each dimension from 

poor to excellent, based on this distribution of 

points:

a) 90 to 100 points – “Excellent”

b) 70 to 89 points – “Very good”

c) 50 to 69 points – “Good”

d) 30 to 49 points – “Fair”

e) 1 to 29 points – “Poor”

The rationale of distribution of scores and their 

allocation can be considered arbitrary and subjec-

tive. For example, for what reason clarity of legal 

reasoning carries 15 points, while the well-orga-

nized structure carries 10 points? It can also be 

argued that certain dimensions should carry more 

weight and should not be scored equally. However, 

leaving this aspect aside, there are at least three 

substantive arguments, also challenged in court by 

some magistrates, which need to be addressed and 

rectified.

First, it turns out that there is a difference between 

the points distribution system and the judges’ 

ranking. Namely, in point 6 of the methodology, it is 

established that a judge is assessed on the basis of 

four levels - excellent, very good, good and fair. The 

overall assessment “excellent” is given when the 

judge receives an excellent score in four categories. 

Thus, if a judge receives a score “very good” in one 

criterion, and “excellent” in three other criteria, their 

overall assessment will be “very good”, not “excel-

lent”. On the other hand, in line with points 8 and 9 

of the methodology, the judges are assessed based 

on the evaluations of four criteria, each of which 

has a scoring scale from 1 to 100 points, where 

“excellent” is awarded to judges who have a score 

between 90 and 100 points. Based on points 8 and 

9 of the methodology, a judge shall be rated as 

excellent if they have an average of 90-100 points 

for each of the four criteria and if their total score is 

between 360 and 400 points. What happens in prac-

tice is that judges who are evaluated as “very good” 

in one dimension, with 89 points, but are “excellent”, 

with the highest score of 100 points in the other 

dimensions, and thus have a total score of 389 

points, are assessed as “very good”. On the other 

hand, a judge who receives 90 points for each of the 

dimensions and who has a total of 360 points, will 
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be scored as “excellent” despite the fact that they 

have 29 points less than the previous candidate. A 

judge who is rated as “excellent”, despite having less 

points, will be more likely to get promoted and to 

climb their career ladder. Even for the other dimen-

sions, levels or ratings, there are different combina-

tions that yield different results. This results in an 

ambiguous situation, where someone who has re-

ceived more points gets a poorer overall score than 

someone who has received less points. Therefore, 

if we establish that there is a lack of compatibility 

in the evaluation methodology, it is advisable that 

it is reviewed in terms of clarity and fairness of the 

evaluation thresholds, by defining a threshold for the 

“excellent” score. This will provide greater clarity and 

legal security to the assessments.

A second issue, which is causing concerns in 

practice, is related to the second dimension: the 

organizational skills of a judge. There are specific 

indicators with specific scores that are allocated 

even for this dimension. An average of 50 points is 

allocated to punctuality and the extent to which the 

judge meets deadlines.37 When calculating the score 

for this indicator, the methodology considers the ra-

tio of the cases in which judges have met the legally 

prescribed deadlines to the cases when they missed 

the deadlines. However, the scoring system does 

not take into consideration the general workload of 

the judge. In an ideal world, where the courts have 

pretty much a similar distribution of cases, which 

are also similar in nature and in their complexities, 

it would make sense to compare judges based on 

37 Compliance with legal deadlines (15 points) b. Abiding by minimum time standards (5 points) c. The average time 
dedicated to each case (5 points) d. Productivity in completion of court cases (10 points) e. Average time of reasoning 
of the final court decision (15 points)

their capacity to handle decisions, reason opinions 

and take procedural action on time. However, as 

indicated in the reports of the HJC, different courts 

have different case allocation and backlog, and, 

therefore, a different caseload for each judge. The 

current scoring of the organization dimension does 

not take into consideration the fact that the judges 

are overwhelmed with work.

In fact, what is  happening in practice is that 

judges who have worked in courts with a high case 

concentration, like the Tirana District Court, are 

scored lower for their organization skills due to the 

rigid scoring in this dimension. Therefore, due to a 

structural issue linked to a specific court, the judges 

working there are penalized and disadvantaged. The 

calculation of these indicators or the score needs to 

take into account the judge’s caseload, or to com-

pare the delays to the average length of delays in 

the same court. Moreover, it is not clear if the deci-

sion or the handling of a procedural step is delayed 

by 1 or 10 days, if this is happening continuously 

or if it is an isolated case, or for specific cases. The 

same concerns also apply to the indicator for the 

efficiency of the judges (productivity). The calcula-

tion of this indicator does not consider the general 

workload of the court, and as a result the judges 

working in courts with a greater caseload receive 

lower scores.

Probably the designers of the methodology were 

aware that the judges working in courts with a 

greater caseload would be disadvantaged in their 
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career, and so they gave a negative assessment of 

this component. That is why they have also includ-

ed a paragraph stating that “All statistical data is 

analyzed on a case-by-case basis, in order to avoid 

conclusions on matters which are not the responsi-

bility of the judge. Analysis of statistical data is based 

on the complexity of issues, the volume of issues, 

the sudden increase in the volume of issues, as well 

as other aspects related to the working conditions, 

which can result in a better score in comparison 

to that of the table above to maximum scoring.” 

However, although this paragraph seems to suggest 

that the court would ponder or calculate the scores 

based on these other indicators, firstly the formula-

tion is very broad, giving a lot of discretion, secondly 

it is vague for the persons under assessment to 

calculate and have some idea of how they will be 

evaluated, and thirdly there have been allegations 

that the HJC is applying this selectively, thus impair-

ing legal security, due process, and fair evaluation. 

That is why we strongly suggest that the methodol-

ogy is revised in this regard.

The third problem is the calculation of organization-

al skills between the courts which have deadlines 

and the ones which do not have deadlines. While 

judges in ordinary courts have deadlines and time-

lines for certain procedures, judges in the appeal 

court do not, which means that they would never 

be regarded as having delays in delivering their 

judgments, according to this methodology, and as 

such they automatically receive the highest scores 

and thus have a better chance of promotion, which 

in turn results in discrepancies with other judges. 

38 HJC Decision No.193, dated May 12, 2021 “On the approval of the Scoring Methodology for the establishing the level 
of assesment of assistant magistrates in the High Court”.

There is discrimination created in the field among 

judges who served in the appeal court and ordinary 

courts. This application would unjustly affect their 

right to advance in their career and has a detrimen-

tal effect not only on the judge in question, but also 

on the justice system.

The fourth concern regards the application of this 

methodology to the evaluation of judges who had 

served as assistant magistrates in the High Court. 

In order to provide clarity and legal certainty, in 

this category of judges, the HJC in 2021 adopted a 

methodology for the evaluation of assistant mag-

istrates,38 which, judging by its content is a carbon 

copy of the methodology for evaluation of judges 

no. 264/2019, which we have analysed above. How-

ever, the application of this methodology retroactive-

ly to judges who served in the High Court before its 

adoption has some problems in the field.

While the judges who serve as assistant magis-

trates in the High Court after the adoption of the 

new methodology will now know what criteria will be 

used for their evaluation,  there were no similar rules 

for assistant magistrates before 2021. The judges 

who worked as assistant magistrates in the High 

Court before the new justice reform, or before the 

adoption of this methodology, had their own way of 

working and writing evaluation reports. The stan-

dards of writing a case brief or a legal report were 

based on the individual style of the magistrates, or 

were much more influenced by the judge with whom 

the assistant magistrates were working, and by the 

way in which the latter had instructed their assistant 
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magistrates to draft the case briefs and legal re-

ports. The current scoring methodology will employ 

the same metric for decision rating in order to eval-

uate the case briefs/reports prepared by assistant 

magistrates while serving at the High Court. The 

case briefs/reports will be rated with points in terms 

of reasoning, structure, style etc., similarly to the 

court decisions. The same methodology will also be 

used for the “organizational skills” dimension of as-

sisstant magistrates serving in the High Court. They 

will be assessed based on the new indiciators of the 

methodolgy, when the rules of the organization of 

the High Court, especially the distrubution of cases, 

or timelimits among assistant magistrates are quite 

different from now. Suffice it to say that, for the first 

time, the High Court is considered part of the justice 

system with the new justice reform and the regula-

tions of the HJC are applicable to it as well. Applying 

this methodolology retroactively would run against 

legal certainty, and it would be unfair and downgrad-

ing  for this category of judges when they apply for 

a promotion. Even though the HJC might have had 

good intentions and wanted to educate and inform 

the future assistant judges in the High Court how to 

aim for excellence in their work, using this method-

ology retroactively would run against legal certainty 

and might have constitutional implications.

The fifth problem of the evaluation methodology 

regards its appeal before the administrative courts. 

In at least two judgements, the Administrative 

Court refused to address the arguments of judges 

to review their evaluation report in terms of merit, 

arguing that they have competence to carry out 

assessment only on matters of fair process and the 

gathering of evidence during the process. We find 

this problematic and believe it to be an avoidance 

technique. The law establishes specifically that it 

is in the competence of the administrative court to 

rule on appeals against evaluation reports adopted 

by the High Judicial Council. Refusing to judge a 

case on appeal based on merit would mean that the 

assessed judge would have no forum to challenge 

the decision of the HJC in terms of their evaluation.

And now, some final comments. In order to have 

a more scientific approach towards the evaluation 

reports of judges from the HJC, we would recom-

mend that every decision of evaluation is made 

public. Actually, the publication of the reasoned eval-

uation report of each judge remains in the discretion 

of the HJC evaluation commission, and there are 

decisions which are accompanied with a reasoned 

opinion and others which are limited just to a one-

page disposition. This encumbers the overall com-

parison and limits research opportunities, including 

this paper. Above all, it has to do with the principle 

of transparency and legal security of judges who are 

being evaluated, who need to know and understand 

in advance how the methodology will be applied in 

concrete cases. 

In addition, since Article 99 of the Law on Status 

provides for the assessment of the evaluation of 

the methodology every three years, the HJC should 

organize meetings with judges, especially those 
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who are under evaluation, try to get their opinion 

ahead of time, and correct its methodology wher-

ever possible. This would curb the damage done 

by an unproper evaluation of judges, which would 

otherwise lead to disparity and unequal treatment, 

and it would impede their right to a career.

Lastly, judges need to be more active in comment-

ing and sending feedback to the High Judicial 

Council when it calls for consultations on different 

bylaws. It is true that the current situation with the 

vetting process, combined with the high workload 

and their own evaluation processes, does not leave 

judges much room to proactively engage in the 

analysis and comment on the bylaws enacted by 

the HJC. However, the judges’ interaction with the 

self-governance bodies should be real and active, 

otherwise their lack of engagement would lead into 

an unpleasant situation where the judiciary is led (by 

another center of power), but not self-governed. 

39 Article 194 of the Law on Governance provides that the High Inspector of Justice is the state authority responsible for 
verifying complaints, investigating disciplinary violations and initiating disciplinary proceedings against judges and 
prosecutors at all levels, including members of the High Judicial Council, members of the High Council of Prosecution 
and the General Prosecutor.

3. DISCIPLINARY 
MEASURES IN ALBANIA: 
THE CONTINOUS 
STRUGGLE BETWEEN 
INDEPENDENCE AND 
ACCOUNTABILITY
_

One of the novelties of the justice reform was the 

establishment of the High Justice Inspector (HJI), 

a constitutional, independent body responsible for 

the investigation of disciplinary measures against 

judges and prosecutors.39 The HJI has replaced the 

previous double investigation system performed by 

the Ministry of Justice and High Council of Jus-

tice on the judiciary. The Constitution now clearly 

distinguishes between two different stages of 

disciplinary proceedings: the investigation phase, 

performed only by the HJI, and the adjudication 

phase, performed by the High Judicial Council. The 

legal changes in the disciplinary proceedings do 

not leave any formal space to representatives from 

the executive branch or the parliament to engage 

in disciplining a judge. Thus, the bodies responsible 

for disciplining judges are independent institutions 

and the collective body for the governance of the 

judiciary. In addition, in contrast to the previous re-

form system, where the High Council of Justice was 
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responsible for both the investigation and adjudi-

cation of the disciplinary measure, the new system 

clearly separates these two processes with specific 

time frames and deadlines, guaranteeing the right of 

a fair trial to the judge under investigation. The Law 

on Judicial Governance Bodies provides rules for 

each stage of the disciplinary proceedings, impos-

es the obligation to have reasoned deliberations 

and proper notifications in each stage, as well as 

proportionate disciplinary measures and the right 

to appeal. The right to appeal against a disciplinary 

decision of the HJC is granted before the Special 

Appeal College, which is an independent constitu-

tional body.40 

Despite the positive aspects of the new legislation, 

there are still some preliminary remarks about the 

disciplinary measures against judges after the jus-

tice reform in 2016. We are referring to them as pre-

liminary remarks because the HJI was established 

in January 2020, and in the course of 2021 we have 

had only 6 decisions of the High Judicial Council on 

disciplinary measures on judges.41 Although the low 

number of final disciplinary decisions at this stage 

40 This is another new institution established with the justice reform in 2016. Its main purpose is the transitional 
evaluation of judges, where the SAC serves as an appeal court for vetting decisions (issued by the Independent 
Qualification Commission).  In addition, it also has jurisdiction to examine the disciplinary violations of members of 
the Constitutional Court, the Supreme Judicial Council, the Supreme Prosecution Council, the Prosecutor General and 
the High Justice Inspector, as well as examine appeals against the decisions of the High Judicial Council, the High 
Prosecutorial Council and the High Justice Inspector for imposing disciplinary measures against judges, prosecutors 
and other inspectors.

41 HJC, Decision No. 156, dated April 20, 2022 “Report on the state of the judicial system in Albania and the High Judicial 
Council activity for 2021.“

42 The previous formulation of Article 101 provided that a judge could be dismissed for inappropriate behavior and 
for “errors that are observed which exceed what might be performed under normal circumstances by an average 
magistrate”. This article was abrogated by the Constitutional Court.

43 The law stipulates that in order to delineate between performance issues on the one hand and disciplinary 
misconduct on the other, the following factors shall be taken into consideration: a) degree of negligence, b) 
frequency of error, c) position of the magistrate within the system, d) whether the legal area in which they are 
operating is considered to be highly complex, new or not yet determined properly by judicial or prosecutorial case 
law, e) the probability of causation of damage and the intensity of the consequences resulting possibly from the 
conduct, as well as any situation that is outside of the magistrate’s control and which may be reasonably explained 
by the malfunctioning of the judicial or prosecutorial system as a whole.

makes it hard to detect a certain pattern, there are 

still some observations we can make with regards 

to the new system of disciplining judges in Albania.  

The first observation relates to the formulation of 

Article 101(1)(a) of the Law on Status. The new 

provision,42 despite having better formulation than 

the one abolished by the Constitutional Court, in 

our opinion still leaves significant discretionary 

powers to the HJI or HJC to take a disciplinary 

measure. Article 101(1)(a) prescribes that there is 

misconduct when a magistrate “intentionally or due 

to negligence performs actions or omissions, which 

constitute failure to fulfill the duty, unprofessional or 

unethical conduct during the exercise of the function 

or outside it, which discredits the position and the im-

age of the magistrate, or damage public confidence 

in the judicial or prosecution system.” Although the 

law tends to set clear rules to distinguish between 

low performance of a judge and negligence that 

amounts to disciplinary misconduct, we would 

prefer to have the terms “gross or inexcusable” 

explicitly included in the law, since opening investi-

gations for mere negligence can still have a chilling 

effect on the judges’ independence.43 Only failures 
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performed intentionally or with gross negligence 

should give rise to disciplinary actions.44 In addition, 

vague provisions such as the ‘breach of oath’ or ‘un-

ethical behavior’ increase the risk of their overbroad 

interpretation and abuse, which may be dangerous 

for the independence of the judges.45 Periodical 

breaches of discipline, professional incompetence 

and immoral acts are categories of conduct which 

are imprecise as legal concepts and capable of 

giving rise to abuse.46 This is  why the Venice Com-

mission has always been in favor of a more specific 

definition of disciplinary  offences in the legislation 

itself. Therefore, a very restricted application of this 

provision is suggested, probably read in conjunc-

tion with other articles of the Law on Status which 

provide for specific breaches or misconduct.

Another problematic provision is the second part 

of Article 102(2)(a) of the Law of Status, which 

provides “the wrong application of material and 

procedural role, when established by a higher court” 

as grounds for disciplinary measures. This provision 

does not seem to follow international standards 

either, as Recommendation CM (2010)12 provides 

that “judges should not be held personally respon-

sible for decisions overruled or changed under 

appeal”. Item 66 of the Recommendation 2010 (12) 

explicitly provides that the application of the law, the 

44 CDL-AD(2014)006, Joint opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the 
Directorate General of Human Rights and Rule of Law of the Council of Europe, and of the OSCE Office for Democratic 
Institutions and Human Rights (OSCE/ODIHR) on the draft law on disciplinary liability of judges of the Republic of 
Moldova, §§19 and 35.

45  ibid
46 CDL(1995)074rev, Opinion on the Albanian law on the organization of the judiciary (chapter VI of the Transitional 

Constitution of Albania), p.4.
47 https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805afb78
48 CDL-AD(2013)035, Opinion on the Draft Code on Judicial Ethics of the Republic of Tajikistan, para 61.

assessment of facts and the weighing of evidence 

conducted by judges in deciding the case cannot 

serve as grounds for any disciplinary action, except 

in the case of malice or gross negligence.47 

In addition, provisions of Article 102(1) (ll) and 

(m) of the Law on Status also cast doubts on its 

compliance with international standards and the 

respect of freedom of speech of judges. According 

to these provisions, there is misconduct whenever a 

judge would “disclose opinions that they themselves 

or other magistrates have given during a process, 

which has not yet taken the form of an act made 

public” or “make public statements in the media on 

cases, except communications of press magistrates 

within the limits of their office.” This wording is very 

broad and risks having a chilling effect on the free 

speech of judges. The Venice Commission has 

previously noted that the requirement of judges not 

to disclose any information in the performance of 

their duties is excessive and that it would be ap-

propriate to refer only to confidential information.48 

Based also on the principle of impartiality and the 

ECtHR, we agree that judges should refrain from 

disclosing confidential information or expressing 

their opinions on a case they are judging before the 

judgement is final. However, these prohibitions are 

already and expressly sanctioned in Article 102(1)(j) 
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of the Law,49 which states that “breach of the duty of 

confidentiality and non-dissemination of information 

resulting from ongoing or completed investigation 

or trial, including the facilitation of such actions also 

due to negligence, or making public or dissemination 

of confidential information” constitutes grounds for 

disciplinary proceedings. And if we already have 

this limitation on the freedom of speech of judges 

in Article 102(1)(j), it is unclear which cases the two 

subsequent provisions of Article 102(1), namely 

(ll)and (m) refer to. That is why we suggest a very 

narrow reading of these two provisions, restricted to 

the opinions and statements that would prejudice 

the principles of an independent and impartial court. 

Otherwise, this would lead to a situation where 

judges could not comment on a draft law or bylaw 

where they are called to be an expert, until the act is 

made public, or comment on the status or working 

conditions of the court or situation of the judiciary, 

which would amount in violation of freedom of 

speech and independence.

With regards to the recent new practice of disci-

plinary measures against judges, at least in three 

49 Breach of the duty of confidentiality and non-dissemination of information resulting from ongoing or completed 
investigation or trial, including the facilitation of such actions also due to negligence, or making public or 
dissemination of confidential information.

50 SAC, Decision No 2, dated May 31, 2022  Para 40.1, pg. 29
51 CDL-AD(2011)012, Joint Opinion on the constitutional law on the judicial system and status of judges of Kazakhstan 

by the Venice Commission and OSCE/ODIHR, §60 See also CDL-AD(2018)022, Opinion on the law amending the law 
on the Judicial Council and on the law amending the law on Courts of “the former Yugoslav Republic of Macedonia”, 
§§69-70; CDL-AD(2018)033, Opinion on the draft law amending the law on Courts of “the former Yugoslav Republic 
of Macedonia”, §§53- 54; CDL-AD(2015)042, Opinion on the Laws on the Disciplinary Liability and Evaluation of 
Judges of “The Former Yugoslav Republic of Macedonia”, §43; CDL-AD(2007)009, Opinion on the Law on Disciplinary 
Responsibility and Disciplinary Prosecution of Judges of Common Courts of Georgia, §18

52 CDL-AD(2014)006, Joint opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the 
Directorate General of Human Rights and Rule of Law of the Council of Europe, and of the OSCE Office for Democratic 
Institutions and Human Rights (OSCE/ODIHR) on the draft law on disciplinary liability of judges of the Republic of 
Moldova, §22. 

 
 See also CDL-AD(2015)042, Opinion on the Laws on the Disciplinary Liability and Evaluation of Judges of 
 “The Former Yugoslav Republic of Macedonia”, §44

cases it is noticed that the non-application of a 

unified decision of the High Court, was considered 

as severe judicial misconduct which amounted to 

discharge from office. At least in two cases the 

severity of the misconduct was determined by two 

factors: (i) the blatant non-application of the proper 

normative acts, international agreements and judge-

ments of the High Court in solving a case and (ii) 

the damages and consequences deriving from the 

non-application of the decision of the High Court.50 

The Venice Commission has previously noted that 

“[d]isciplinary proceedings should deal with gross 

and inexcusable professional misconduct, but 

should never extend to differences in legal interpre-

tation of the law or judicial mistakes”.51 The legal in-

terpretation provided by a judge in contrast with the 

established case law, by itself, should not become 

grounds for disciplinary sanction unless it is done 

in bad faith, with intent to benefit or harm a party at 

the proceeding or as a result of gross negligence.52 

In cases of removal of judges from office for 

non-application of higher court decisions, the 

emphasis should be on analyzing the gross and 
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inexcusable negligence and misconduct and identi-

fying the malice or fault of judges under investiga-

tion. The investigation for disciplinary proceedings 

should not move towards interpretation of the law, 

which pertains to the domain of higher courts. 

Even the non-application of a decision of the High 

Court should not by default amount to judicial 

misconduct. The independence of every judge is a 

precondition that must allow every judge and every 

panel of judges to make efforts to change the prac-

tice – to adopt a different decision – if they think 

it appropriate in the specific case.53  Only stubborn 

resistance against an enhanced practice which 

leads to a repeated overturning in cases where there 

is a well-established and clear case-law should 

probably be considered blatant lack of profession-

alism.54 As regards removal from office, “[it] should 

be reserved to the most severe cases or cases of 

repetition of misconduct, or in cases of incapacity 

or behavior that renders judges unfit to discharge 

their duties.”55 Thus, there is sometimes a fine line 

between a willful and malicious or grossly negligent 

non-application of the higher court decisions, and 

a judicial mistake or erroneous application of the 

law/higher court decision. Applying disciplinary 

sanctions in the second case would have a chilling 

effect on the judiciary and on the independence of 

judges. It is up to the High Inspectorate of Justice 

and the High Judicial Council, as new bodies that 

53 CDL-AD(2015)042, Opinion on the Laws on the Disciplinary Liability and Evaluation of Judges of  “The Former 
Yugoslav Republic of Macedonia”

54 ibid
55 CDL-AD(2014)006, Joint opinion of the Venice Commission and the Directorate of Human Rights (DHR) of  the 

Directorate General of Human Rights and Rule of Law of the Council of Europe, and of the OSCE Office for Democratic 
Institutions and Human Rights (OSCE/ODIHR) on the draft law on disciplinary liability of judges of the Republic of 
Moldova, §§41-42

emerged from the justice reform, to strike the right 

balance between independence and accountability. 

Their practice will show whether they will be able to 

promote the hierarchical mentality and the use of 

legal instruments to instill fear and submission, or 

rather use the new legal tools to shape a judiciary 

that has integrity, courage, and which understands 

its role in society. 
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CONCLUSIONS
_

The personal independence of judges is an import-

ant feature of judicial independence. It gives judges 

motivation to have the courage to resist external 

pressure from politics, media or other actors, and in-

ternal pressures from the high ranks of the judiciary. 

It also encompasses judicial integrity as a signpost 

when deciding in complex and difficult situations. 

Although both courage and integrity are personal 

traits, the working conditions can exert continuous 

pressure that might lead people in certain circum-

stances to forfeit their standards and compromise. 

That is why when shaping judicial reform, apart 

from the institutional and organizational indepen-

dence, it is important to pay close attention to the 

guarantees of the status of judges, i.e., their ap-

pointment, promotions, and disciplinary procedures, 

which have a direct impact on the personal indepen-

dence of judges. A system of promotion that is mer-

itocratic, transparent and fair serves as an incentive 

for judges to work hard and abide by the highest 

values. On the other hand, pitfalls, errors, and a 

questionable system of promotions discourage 

judges and erodes their trust in the system. In addi-

tion, selected or perverted accountability can have 

a chilling effect on judges. This article has shown 

that even the most comprehensive reforms, drafted 

based on the best international standards, are 

not enough to secure the perfect environment for 

judges to work free from pressure and intimidation. 

The informal practices and the local environment 

will always play an important role in how certain 

reforms are implemented. That is why it is import-

ant that the new formal rules and new institutions 

that are established are accompanied by a strong 

leadership, which can build bridges and address the 

daily issues emerging by local informal practices 

that might hinder the results of the reforms.  

Based on the findings of this paper on the current 

challenges in the field, we would like to propose the 

following recommendations:

1. With regards to the recruitment of judges:

1.1.  Since the School of Magistrates is the 

only and unique entry point to the judicial 

bench, it is crucial that it diversifies and 

continually improves its selective filters in 

order to attract the most intelligent profes-

sionals and skillful people that are fit for 

the profession. 

1.2.  Even though the professional test should 

require a sound knowledge of the law and 

judicial practice, it should not prioritize 

memorization, but instead focus on mea-

suring a variety of skills, particularly the 

capacity for analysis, argumentation, and 

logical structure.

1.3.  There is a need to standardize the phyco-

logical test, or else it would remain just a 

formal procedure, without any significance 

in the recruitment process. The phycologi-

cal and mental health fitness is important 

to avoid having candidates who are not 

fit to become a judge, endure continuous 

pressure, and display integrity, profession-

alism and moral standards, communica-

tion and all the other soft skills required to 

become a good judge enter the School of 

Magistrates.
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1.4.  With the situation created in the field with 

the vetting process and a high number of 

vacancies created in the judicial system, 

there is a need to be cautious when putting 

the School of Magistrates under pressure 

to exponentially increase the number of 

judges in order to feed the system. Sup-

port, both financial and technical, must be 

given first to create the basis and capac-

ities to increase recruitment. Second, the 

School of Magistrates itself, having the 

most experience, as well as the evalua-

tion reports after each admission, should 

be the one which determines the annual 

admission cap.

1.5.  On the other hand, the law schools in 

the country should also strengthen their 

admission and graduation criteria. The law 

schools should serve as a sieve and dis-

qualify those candidates who are not fit for 

the profession. Moreover, there is a need 

for further cooperation between the School 

of Magistrates and law schools, periodic 

consultations and exchange, in order to 

improve the curricula and teaching meth-

odologies, to have a more case-oriented 

approach, or to have more skills classes. 

1.6.  Ethics, moral values and standards are 

personal. However, the institutions can 

improve and teach candidates about these 

ethical rules and raise awareness on the 

moral and required professional standards. 

That is why we would recommend some 

soft measures in this regard: (i) that the 

course of Ethics and Professional Re-

sponsibility should be obligatory and not 

a selective course at the school of law; (ii) 

that mentorship/ counselling is offered 

to the magistrates during all the three 

years of the School of Magistrates, as well 

trainings on soft skills. (iii) the establish-

ment of continuous training of the mentor 

judges as well as professional practice and 

strengthening of the mentorship program 

of judges. The year of practice should not 

be just a formal stage of legal practice, 

when judges learn how to apply the law, 

but instead it should give them a chance to 

drill coping with stress, pressure, balanc-

ing conflicting interests and reflecting on 

values.

2. With regards to the evaluation and pro-

motion of judges:

2.1.  There is no perfect methodology to 

evaluate judges and their performance. 

The recent initiative of the High Judicial 

Council, based on a very detailed scoring 

methodology, aims at bringing clarity, 

transparency and meritocracy to the eval-

uation and promotion process. However, 

quantifying something qualitative is not 

always easy, and the skills and features of 

the perfect judge are more qualitative than 

quantitative. This will always present a 

loophole in every methodology which uses 

scoring and scales. 

2.2.  There are some technical problems that 

are observed in the current methodology, 

such as the incompatibility of scoring with 

the scale of the evaluation, the lack of 

formulas, calculation mechanisms to take 



IDSCS Research Chapter No.27/2022 - November 202226

into consideration the general workload of 

a judge when measuring their productivity, 

or assessing the judgements rendered be-

yond the deadlines, the application of this 

methodology retroactively for judges serv-

ing as assistant magistrates in the High 

Court etc. We strongly recommend that 

the application of the new methodology is 

discussed with the assessee continuously 

to get feedback from judges. Only continu-

ous and sincere feedback, along with open 

communication, can improve the current 

methodology and avoid the negative con-

sequences it might have in practice.

2.3.  The methodology for the evaluation of 

judges and assistant judges and other by-

laws that are drafted by the High Judicial 

Council were sent to judges for comments 

and feedback. However, there is a general 

reluctance of judges to participate in the 

legal drafting and send comments for the 

draft bylaws prepared by the High Judicial 

Council. The judges’ interaction with the 

self-governance bodies should be real and 

active, otherwise their lack of engagement 

would lead to an unpleasant situation 

where the judiciary is led (by another cen-

ter of power), but not self-governed.

3. With regards to the accountability of 

judges:

3.1.  The current legal framework on disci-

plinary proceedings against judges still has 

some very broad formulations, which, if 

applied broadly, might have a chilling effect 

on judicial independence. Especially Arti-

cles 101 (a), 102(1)(ll) and (m), 102(2)(a) 

should be read narrowly and in compliance 

with the international recommendations on 

disciplinary proceedings. The new justice 

institutions, especially the High Judicial 

Council and the High Justice Inspector, 

should be very cautious when applying 

these articles, in order to strike the right 

balance between the independence of 

judges and accountability. Otherwise, a 

strict and narrow reading of the new pro-

visions will perpetuate the culture of fear 

and submission present in the judiciary.

3.2.  The overruling of judgements by higher 

courts should not be considered grounds 

for disciplinary measures, even when 

this is repeated, unless it is with malice 

and gross negligence. Judges of lower 

courts should be independent to reason an 

opinion even against a unifying decision 

of the High Court, if there are grounds 

for its non-application, or if the circum-

stances of the case have changes or are 

different. Therefore, disciplinary sanctions 

for non-application of the higher court 

judgements should not be taken by default, 

or else they will hamper judicial indepen-

dence and the development of law itself.
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