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1.  INTRODUCTION_

Consistent judicial application of the law is one of 

the most important components of the rule of law. 

In the Morality of Law, a classic in jurisprudence in 

the twentieth century, Lon L. Fuller describes eight 

“principles of legality”: generality, promulgation, 

no retroactive laws, clarity, no contradictions, no 

laws requiring the impossible, constancy of the 

law through time, and congruence between the 

official action and declared rule. Out of these eight 

principles “which bear striking resemblance to the 

traditional conception of the rule of law”,1 three 

principles - congruence between the official action 

and declared rule, clarity and no contradictions – 

are directly integrated in the notion of the consistent 

judicial application of the law while one principle 

- constancy of the law through time – is indirectly 

related to it.

These four Fuller’s principles of legality – congru-

ence, clarity, no contradiction and constancy – have 

a particular bearing for the proper administration 

of justice. They allow the judicial branch of govern-

ment to legitimize itself and to contribute to the 

better functioning of the principle of separation 

of powers. When translated into a more juristic 

1 Frank Lovett, “Lon Fuller, The Morality of Law”, Oxford Handbook of Classics in Contemporary Political Theory, 3.
2 Ibid., 4.
3 Tanasije Marinković, “Pojam zakona u praksi Evropskog suda za ljudska prava”, Nomotehnika i pravničko rasuđivanje 

(ur. Radmila Vasić) <„The Concept of Law in the Case Law of the European Court of Human Rights“, Nomotechnics 
and Legal Reasoning (ed. Radmila Vasić)>, Program Ujedinjenih nacija za razvoj Srbije i Pravni fakultet Univerziteta u 
Beogradu, Beograd 2018, 325-346.

4 Those rights and freedoms are: Right to respect for private and family life (Article 8), Freedom of thought, conscience 
and religion (Article 9), Freedom of expression (Article 10), and Freedom of assembly and association (Article 11).

language, these principles appear as rights to suffi-

ciently reasoned and uniform case law.

It follows that Fuller’s Morality of Law is not only a 

twentieth century classic in jurisprudence, but it is 

also “far and away the most-often cited authority 

on the rule of law”, extremely influential “not only 

among legal scholars, but also among political the-

orists and philosophers, and indeed among social 

scientists more generally”.2 Fuller’s principles of 

legality can be used for measuring effectiveness of 

the rule of law in a polity. All but two of his princi-

ples of legality can be clearly detected in the case 

law of the European Court of Human Rights, more 

specifically in its concept of law.3 This concept is 

developed principally through the Court’s interpre-

tation of the notion of “prescribed by law” as one 

of the conditions for the legitimate limitation of 

relative rights and freedoms stipulated in Articles 

8 – 11 of the Convention.4 Three out of eight Fuller’s 

principles of legality – clarity, no contradictions, and 

congruence between the official action – the Court 

imposes upon the member states’ judiciaries when 

deciding on the limitation of the rights and free-

doms enshrined in the Convention. 

In this paper I look at the interplay between the (in)

consistent judicial application of the law and the 

judicial culture in Serbia. The main tenet of the 
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paper being that (in)consistent judicial application 

of the law is conditioned by the judicial culture of 

a given polity. For that purpose, I analyze the most 

important opinions of the Consultative Council of 

the European Judges related to the quality of judi-

cial decisions and uniform application of the law (2). 

Then, I sketch out the main features of the Serbian 

judicial culture (3). In the following sections I give 

examples of the inconsistent judicial application of 

the law - insufficiently reasoned and non-harmo-

nized case law - in Serbia through the lenses of the 

European Court of Human Rights (4), I detail the 

external factors leading to the inconsistent case law 

in Serbia (5) and I offer critical look on the internal 

mechanisms for ensuring consistent case law in 

Serbia (6). I finish the paper with the concluding 

remarks (7) and policy recommendations (8).

2. OPINIONS OF 
THE CONSULTATIVE 
COUNCIL OF THE 
EUROPEAN JUDGES_

Consultative Council of the European Judges 

(CCJE) was set up by the Committee of Ministers of 

the Council of Europe with a mission to improve the 

independence and competence of judges in Europe. 

To fulfill this mission the CCJE renders opinions pro-

viding guidelines on various aspects of the status 

and work of judges. So far, the CCJE has rendered 

24 opinions out of which two are of particular 

importance for the consistent judicial application 

of the law: Opinion no. 11 on the Quality of Judicial 

Decisions (2008) and Opinion no. 20 on the Role of 

Courts with Respect to the Uniform Application of 

the Law (2017). 

2.1. Opinion on the 
Quality of Judicial 
Decisions_

In the Opinion no. 11 on The Quality of Judicial De-

cisions, the CCJE points out a double function – in-

dividual and general – of a quality judicial decision. 

“Clear reasoning and analysis are […] an important 

aspect of the right to fair trial” (par. 3). However, not 
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only do they provide the parties with legal certainty, 

but they also frequently “establish case law which 

may prevent the emergence of other disputes and 

[to] ensure social harmony” (par. 11). 

To be of high quality, a judicial decision must meet a 

number of requirements (par. 31). It “must be intelli-

gible, drafted in clear and simple language” (par. 32) 

and it must be reasoned consistently, clearly and 

unambiguously (par. 36). 

Furthermore, the CCJE emphasizes that “the state-

ment of the reasons must respond to the parties’ 

submissions, i.e., to their different heads of claim 

and to their grounds of defense” with a purpose 

to allow “litigants to ensure that their submissions 

have been examined and therefore that the judge 

has taken them into account” (par. 38). “When 

examining factual issues, the judge may have to ad-

dress objections to the evidence, especially in terms 

of its admissibility” and to “consider the weight of 

the factual evidence likely to be relevant for the res-

olution of the dispute” (par. 43). “Examining the legal 

issues entails applying the rules of national, Euro-

pean and international law” (par. 44) and in many 

cases, it means “interpreting legal rules” (par. 46). 

2.2. Opinion on the Role 
of Courts with Respect to 
the Uniform Application 
of the Law_

In its Opinion no. 20 on the Role of Courts with 

Respect to the Uniform Application of the Law, 

CCJE states that “uniform application of the law 

ensures the generality of the law, equality before the 

law and legal certainty” (par. 1). However, CCJE also 

warns that “the need to ensure uniform application 

of the law should not lead to its rigidity and unduly 

restrict the proper development of law, nor should 

it call the principle of judicial independence into 

question” (par. 1, in fine). 

The CCJE specifies why the uniform application of 

the law is essential for the principle of the equality 

before the law, and why legal certainty and predict-

ability are an inherent part of the rule of law: “In a 

state governed by the rule of law, citizens justifiably 

expect to be treated as others and can rely on the 

previous decisions in comparable cases so that 

they can predict the legal effects of their acts or 

omissions” (par. 5). Apart from these goals, the 

CCJE notes that “referring to previous decisions is a 

powerful instrument for judges both in common law 

as well as in civil law countries” (par. 10).

CCJE further details formal, semi-formal and infor-

mal mechanisms with regard to the role of courts in 
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achieving consistent case law. Formal proceedings 

brought to the supreme courts but also appellate 

courts have the most direct impact on the uniform 

interpretation and application of the law. Such pro-

ceedings are: deciding an individual litigant’s appeal 

(a final appeal on points of law; revision), rendering 

interpretational statements (“principled legal opin-

ions”) in a purely abstract manner; and, preliminary 

rulings adopted in pending cases on narrowly 

defined points of law, upon the request of an inferior 

court (par. 16). “Semi-formal mechanisms include 

e.g., regularly scheduled meetings of judges within a 

court, or with judges of different courts of the same 

level or with judges of a hierarchically senior court” 

(par. 17). Finally, informal mechanisms include 

informal consultations among judges seeking to 

establish consensus on points of law when practice 

shows divergent case law, as well as continued legal 

education and judicial trainings (par. 18).  

When it comes to the formal mechanisms, CCJE 

openly advocates for the supreme courts’ guidance 

in ensuring the uniformity of the case law through 

the litigation, accompanied by a proper filtering 

system of appeals. This is preferred over making 

law in abstracto in the form of principled legal 

opinions, adopted in plenary sessions of a supreme 

court. CCJE’s views are based on the arguments 

that “such instruments […], are […] adopted irrespec-

tive of any real-life or pending cases and without the 

parties to such cases and their lawyers being able 

to argue their positions”, as well as “that they raise 

concerns from the viewpoint of the proper role of ju-

diciary in the system of separation of state powers” 

(par. 28). CCJE’s position on the preliminary rulings 

as one of the formal mechanisms is more nuanced. 

On the one hand, preliminary rulings “may contribute 

to the uniformity in application of the law since fu-

ture divergences may be avoided”, but on the other 

hand, they “may provide a premature authoritative 

answer to the question and thus hinder the succes-

sive development of the law” (par. 29). 

In addition to these mechanisms, “an adequate sys-

tem of reporting case law is essential for ensuring 

uniform application of the law. At least judgments 

of the supreme courts and appellate courts should 

be published in order to not only make them known 

to the parties to the individual case but also, so as 

to enable them to rely on these judgments in future 

cases, to other courts, lawyers, prosecutors, aca-

demics and general public” (par. 40).

CCJE also draws attention to the responsibility of 

the legislature for the uniform application of the 

law since the “courts can better ensure uniform 

application of laws if laws are logically consistent, 

well drafted, clearly worded, avoiding unnecessary 

ambiguity and without internal contradictions” (par. 

44). The CCJE also warns “that frequent, sometimes 

incoherent and hasty, changes of laws affect the 

quality of legislation” (par. 45). Finally, the CCJE 

denounces casuistic and detailed regulation: “Broad 

definitions and open norms are often indispensable 

as they allow courts much needed flexibility and 

may be useful when the need arises to fill gaps in 

law” (par. 46). 
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3. MAIN FEATURES OF 
THE SERBIAN JUDICIAL 
CULTURE_

As it has been observed, judicial culture may be de-

scribed as customary ways judges think and behave 

when interpreting and applying the law. Or, in other 

terms: to what extent judges perceive themselves 

and act as a governmental power in their own right.5 

Despite the very developed constitutional guaran-

tees of separation of powers and of judicial indepen-

dence,6 judges in Serbia generally do not perceive 

themselves as a separate branch of governmental 

power and they generally do not act like one. They 

consider the judiciary to be a contentious branch 

of the executive power, in contrast to the adminis-

tration, which applies the law in non-contentious 

cases.

They uncritically consider legislative and infra-leg-

islative sources of law to be complete and harmo-

nized, providing for the one right answer to every 

legal issue. Judicial law application is very much 

reduced to mechanical jurisprudence. The reason-

ing of their judgments rarely includes interpretation 

5 Tanasije Marinković, “Judicial Culture and Role of Judges in Developing the Law in Serbia”, IDSCS Research Chapter 
No.22/2021 - September 2021, 5. 

6 On guarantees of judicial independence in the 2006 Serbian Constitutions, see: Tanasije Marinković, Serbia 
(International Encyclopaedia of Constitutional Law), Wolters Kluwer, 2019, 139-140. 

7 Interview with a former Supreme Court of Cassation judge; Interview with the Belgrade Appellate Court judge.
8 Dragoljub Popović, presentation at the MATRA conference, organized by Cepris, Belgrade, 24 September 2021.
9 Ibid.
10 Omer Hadžiomerović, presentation at the MATRA conference, organized by Cepris, Belgrade, 24 September 2021.

of factual or legal issues. Generally, there is no 

discursiveness in reaching the merits of the case. 

Hence, judges prefer to adjudicate on the basis of 

the casuistic and detailed laws and bylaws.7 They 

are horrified of broad legal definitions and open 

norms which push them to engage in different types 

of interpretation for the resolution of legal disputes. 

“Good portions of the texts of the reasoning are 

dedicated to either quotations or rephrasing of 

legislative texts. The same applies to the reproduc-

ing of positions of the parties to the proceedings, 

which are also put under the heading of reasoning.”8 

Instead, the reasoning “should provide grounds for 

the decision taken by the judge on a case”.9 

Considering themselves as a branch of the execu-

tive power, they do not question the constitutionality 

and legality of general acts on the basis of which 

they adjudicate. As a rule, laws are initiated by the 

executive power (Government) and rarely amended 

by the legislative power (National Assembly), while 

bylaws are issued by the executive power (Govern-

ment) itself. Contrary to the constitutionally stipu-

lated separation of power, judges live in the unity 

of powers. As a result, they never refer cases to the 

Constitutional Court for the review of constitutional-

ity and legality of general acts.10



IDSCS Research Chapter No.14/2022 - July 202210

Consequently, judges do not see well established, 

argued and harmonized case law, manifested in 

clear, consistent and regular referrals to their pre-

vious decisions, as an effective instrument of their 

self-empowerment. They are not a governmental 

power and even less a contre-pouvoir.11 

And even when they act as lawmakers, they refuse 

to admit it.12 They are ashamed to be considered as 

such.13 

Interestingly enough, this was not always the case 

with the Serbian and formerly Yugoslav judges. In 

the period after the Second World War the courts in 

socialist Yugoslavia showed social progressiveness 

and professional capacity to act as a true govern-

mental power, although they were functioning offi-

cially in the system of unity of powers. For instance, 

in the absence of the Law on the Obligations, which 

was adopted only in 1978, the courts “have devel-

oped a general rule on strict liability for abnormal, 

atypical, elevated risk of damage to others, where 

the source of elevated risk may present itself either 

as a dangerous object under the liable party’s guard, 

or as a dangerous activity conducted by the liable 

party. This flexible solution was codified by the 

Yugoslav legislator in 1978. After the dissolution of 

the Federation, the same rule was retained by the 

legislators of the newly formed states.”14 

11 For the notion contre-pouvoir see Fabrice Hourquebie, Le pouvoir juridictionnel en France, L.G.D.J, Paris 2010.
12 For a clear case, see Bojan Spaić, “Interpretacija i konstrukcija : Prilog razmatranju razlike između primjene prava i 

stvaranja prava” <Interpretation and Construction: An Addendum to the discussion about Application and Creation of 
Law>, Pravni zapisi, XII/1, 29-61.

13 Miodrag Jovanović, presentation at the MATRA conference, organized by Cepris, Belgrade,  24 September 2021.
14 Marija Karanikić Mirić, “General Clause on Strict Liability in Comparative Perspective”, Law and Transition (eds. Bojan 

Milisavljević, Tatjana Jevremović Petrović, Miloš Živković), University of Belgrade – Faculty of Law, Belgrade, 2017, 
348.

4. THE INCONSISTENT 
SERBIAN CASE LAW 
THROUGH THE LENSES 
OF THE EUROPEAN 
COURT OF HUMAN 
RIGHTS_

 

The problems of the inconsistent judicial application 

of the law - insufficiently reasoned and non-harmo-

nized case law - in Serbia are attested by a number 

of judgments of the European Court of Human 

Rights: Vinčić and Others v. Serbia (4.1.), Rakić and 

Others v. Serbia (4.2.), Živić v. Serbia (4.3.), Mirkov-

ić and Others v. Serbia (4.4.), Anđelković v. Serbia 

(4.5.), Milojević and Others v. Serbia (4.6.) and Grbić 

v. Serbia (4.7.).

4.1. Vinčić and Others v. 
Serbia_

In this case all 31 applicants were members of 

the Independent Union of Aviation Engineers of 

Serbia. Following a strike, their union and their 
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employer, JAT Airways, a public corporation 

founded by the respondent State, concluded an 

agreement whereby the latter accepted to pay all 

union members a certain benefit while the former 

promised to discontinue the strike and refrain 

from any legal action. The Director General of JAT 

Airways ordered that the necessary calculations be 

made and the payment of the benefit be executed 

immediately. Since this decision would appear not 

to have been implemented, the applicants filed 

a single civil claim against JAT Airways. Certain 

applicants were successful before the Fourth 

Municipal Court; others were not. However, all the 

applicants were unsuccessful at second-instance 

before the District Court in Belgrade. In its reasoning 

in the applicants’ cases, the District Court held, 

inter alia, that the Director General of JAT Airways 

had not been authorised to grant payment of 

the benefit at issue in the absence of an explicit 

governmental authorisation. However, in at least 

17 other judgments, rendered in the period when 

it ruled against the applicants, the District Court 

decided in favour of the applicants’ colleagues, 

notwithstanding the fact that their claims were 

based on the same facts and concerned identical 

legal issues. In its reasoning in these other cases, 

the District Court explained, inter alia, that JAT 

Airways had had to comply with the agreement 

between the Independent Union of Aviation 

Engineers of Serbia and JAT Airways, as well as the 

decision of its Director General. Furthermore, the 

15  Vinčić and Others v. Serbia, nos. 44698/06 et ali., 1 December 2009, pars. 7-16.
16  Ibid., par. 56.
17  Ibid.

District Court adopted a “legal opinion”, again in the 

same above referred period, affirming the reasoning 

that the Director General of JAT Airways had not 

been authorised to grant payment of the benefit at 

issue in the absence of an explicit governmental 

authorisation.15

The ECtHR noted that “whilst certain divergences in 

interpretation could be accepted as an inherent trait 

of any judicial system which, just like the Serbian 

one, is based on a network of trial and appeal courts 

with authority over a certain territory, in the cases 

at hand the conflicting interpretations stemmed 

from the same jurisdiction, i.e., the District Court in 

Belgrade as the court of last resort in the matter […] 

and involved the inconsistent adjudication of claims 

brought by many persons in identical situations 

even after the adoption of the District Court’s 

‘opinion’”.16 Having regard to the fact that these 

conflicts were not institutionally resolved, the ECtHR 

affirmed that “all this created a state of continued 

uncertainty, which in turn must have reduced the 

public’s confidence in the judiciary, such confidence, 

clearly, being one of the essential components of 

a State based on the rule of law” and concluded 

that the judicial uncertainty in question has in itself 

deprived the applicants of a fair hearing before the 

District Court in Belgrade, which overall amounted 

to a violation of Article 6(1) of the Convention.17
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4.2. Rakić and Others v. 
Serbia_

In this case all 30 applicants were police officers 

with the Ministry of Internal Affairs of the Republic 

of Serbia. The Ministry approved the increase of 

the applicants’ salary. However, that increase was 

significantly less than the amount envisaged by the 

preceding decisions of the Serbian Government. 

The applicants were unsuccessful in challenging the 

Ministry’s decision at second instance before the 

District Court in Belgrade. The District Court held, 

inter alia, that the applicable domestic regulation 

was contained in the impugned decision of the 

Ministry.18 Nevertheless, in seventy-three other 

judgments, rendered at about the same time 

when it ruled against the applicants’ appeal, the 

same District Court ruled in favour of the plaintiffs, 

“notwithstanding the fact that their claims were 

based on the same facts and concerned identical 

legal issues”.19 In its reasoning in these other 

cases, the District Court held, inter alia, that the 

plaintiffs’ salaries had to be paid in accordance 

with the Serbian Government’s decisions and 

not the decision of the Ministry.20 In addition to 

the inconsistent case law of the District Court, it 

18  Rakić and Others v. Serbia, no. 47460/07 et ali., 5 October 2010, pars. 6-15. 
19  Ibid., 14.
20  Ibid.
21  Ibid., pars. 16-17.
22  Ibid., par. 43.
23  Ibid.
24  Ibid.
25  Ibid., par. 44.

appears that the Supreme Court’s case law was 

also inconsistent in the period when applicants 

could have attempted to lodge their respective 

appeals on points of law.21 

In its ruling the ECtHR referred, inter alia, to Vinčić 

and Others v. Serbia and observed that “the 

conflicting interpretations stemmed from the same 

jurisdiction, i.e. the District Court in Belgrade, and 

involved the inconsistent adjudication of claims 

brought by many persons in identical situations”.22 

In the opinion of the Court “all this created a state 

of continued uncertainty, which in turn must have 

reduced the public’s confidence in the judiciary”.23 

Furthermore, the ECtHR noted that it appeared 

that even the Supreme Court’s case law on the 

matter had not effectively become consistent until, 

at best, the period which was well after some of 

the applicants could have attempted to lodge their 

respective appeals on points of law whilst formally 

this consistency had seemingly never been secured 

in accordance with the Law on Court Organisation.24 

Consequently, the ECtHR found that the judicial 

uncertainty in question deprived the applicants of 

a fair hearing before the District Court in Belgrade 

and that there was a violation of Article 6(1) of the 

Convention on this account.25 
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4.3. Živić v. Serbia_

The applicant in this case was a police officer with 

the Ministry of Internal Affairs of the Republic of 

Serbia.26 The applicant complained that the case 

law of the domestic courts concerning the payment 

of the same salary increase granted to a certain 

category of police officers was flagrantly incon-

sistent. 27 The circumstances of this case were prac-

tically identical to the above-mentioned in Rakić, as 

formulated by the ECtHR itself.28 Having examined 

all the relevant circumstances, the Court did not see 

any reason to hold otherwise in the Živić case, and 

it found that there had been a breach of Article 6 

of the Convention “on account of the profound and 

persistent judicial uncertainty which had not been 

remedied by the Supreme Court in a satisfactory 

manner”.29 

4.4. Mirković and
Others v. Serbia_

All 18 applicants in this case were employees of the 

Ministry of Justice’s directorate for the execution of 

criminal sanctions in Serbia. Because of the hard-

ships prison staff endure during service at penal 

26  Živić v. Serbia, no. 37204/08, 13 September 2011, par. 5.
27  Ibid., par. 27
28  Ibid.,  par. 46.
29  Ibid., par. 47.
30  Mirković and Others v. Serbia, no. 27471/15 et ali., 26 June 2018, pars. 6-16,

institutions in Serbia, Serbian law provides that they 

are eligible for certain employment benefits. Under 

the Law on the Execution of Criminal Sanctions, the 

employees of the directorate for the execution of 

criminal sanctions are entitled to an accelerated ac-

cumulation of pension rights. Among other things, 

the personal coefficient of employees in correction-

al facilities may be increased by up to 30%. How-

ever, the Directive on personal coefficients for the 

calculation and payment of salaries to individuals 

employed within the Ministry of Justice’s directorate 

for the execution of criminal sanctions provided for 

the personal coefficients to be increased by 10% 

instead of 30% as provided by the Law on the Exe-

cution of Criminal Sanctions. Four years after the 

adoption of the Directive, the Constitutional Court 

struck down the given provision as unconstitutional, 

upon which the Directive was amended providing 

for the personal coefficients to be increased by 30%. 

Following the ruling of the Constitutional Court, 

the applicants, as well as many of their colleagues, 

lodged with various courts separate civil claims 

against the Republic of Serbia, asking for compen-

sation for the damage caused while the four-year-

long unconstitutional norm pertained. Certain claim-

ants were successful before the courts of appeal; 

yet all the applicants were unsuccessful.30 

Given the differences in adjudication on the matter, 

the Novi Sad Court of Appeal requested, in accor-

dance with the Civil Procedure Act, that the Su-
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preme Court of Cassation amend its judgment and 

harmonize the case law of the courts of appeal in 

matters concerning the payment of the differences 

between the salaries claimants had received and 

those they had been entitled to. In response to the 

said request, the Supreme Court of Cassation found 

that there was an interest of general concern to deal 

with this issue and that the judgment should have 

been rendered in the claimant’s favor and, accord-

ingly, set the judgment of the Novi Sad Court of 

Appeal aside. However, for most of the applicants 

the ruling of the Supreme Court of Cassation was 

delivered after the appeal courts decided the appli-

cants’ cases; or even when it was delivered in good 

time it was simply not taken into account.31 

For that reason, the applicants filed constitutional 

appeals before the Constitutional Court of Serbia. 

More specifically, they complained, inter alia, of 

the inconsistent domestic case law of the Serbi-

an courts which had caused the rejection of their 

claims and the simultaneous acceptance of identi-

cal claims lodged by their colleagues. The Constitu-

tional Court rejected the applicants’ constitutional 

appeals as unsubstantiated. However, the Consti-

tutional Court found a violation of the right to a fair 

trial in a case whose facts were similar to those of 

the applicants’. In particular, it found that because 

of the inconsistent domestic case law in regards to 

the payment of damages for the delayed payment 

31  Ibid., pars. 17-18, 48-49, and 54-55.
32  Ibid., pars. 21-22, 29, 56 and 85.
33  Ibid.,141.
34  Ibid., 142.

of the same salary increase granted to employees 

of correctional facilities, the right to a fair trial had 

been violated.32

The ECtHR observed that the parties did not dispute 

the fact that there were inconsistencies in the adju-

dication of civil claims brought by many individuals 

who were in identical or similar situations to the 

applicants, as well as that the such inconsistencies 

continued for four years. It also noted that “the 

aforesaid inconsistencies created a state of contin-

ued uncertainty, which in turn must have reduced 

the public’s confidence in the judiciary”, and that “the 

respondent Government themselves were unable 

to explain the said inconsistencies”.33 The ECtHR 

concluded that the four years of judicial uncertainty 

in question deprived the applicants of a fair hear-

ing, uncertainty the Supreme Court of Cassation or 

the Constitutional Court failed to resolve with their 

decisions, and that therefore there was a violation of 

their right to legal certainty enshrined in Article 6(1) 

of the Convention.34
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4.5. Anđelković v.
Serbia_

It was a labor law holiday pay case. The first-in-

stance court established the facts and found that 

the applicant – an employee was entitled to such 

additional payments even though the employer was 

encountering the financial difficulties. The District 

Court rejected the applicant’s claim on the sole 

ground that “to accept the applicant’s claim would 

mean that the applicant would be treated more 

favorably than his colleagues, who had not received 

payment of outstanding holiday pay from their 

employer either”.35 

The ECtHR considered that this reasoning had no 

legal foundation and it was based on what ap-

peared to be an abstract assertion quite outside of 

any reasonable judicial discretion. Furthermore, a 

connection between the established facts, the appli-

cable law and the outcome of the proceedings was 

wholly absent from the impugned judgment. The 

ECtHR therefore found that such an arbitrary District 

Court’s ruling had amounted to a denial of justice 

in the applicant’s case and that there had been a 

violation of Article 6(1) of the Convention.36 

35  Anđelković v. Serbia, no. 1401/08, 9 April 2013, par. 6-8.
36  Ibid., par. 27-29.
37  Milojević and Others v. Serbia, nos. 43519/07, 43524/07 and 45247/07, 12 January 2016, par. 5.

4.6. Milojević and
Others v. Serbia _

The three applicants were employed as police offi-

cers. They were all charged with the commission of 

various criminal offences. They were all dismissed 

from the police force pursuant to the Law on the 

Ministry of Interior on the ground that the criminal 

proceedings had been instituted against them. 

Subsequently, all the applicants were acquitted. 

However, their dismissals remained in force. They 

challenged their dismissals in civil proceedings be-

fore the national courts after they were acquitted.37 

The first and the second applicant were successful 

before the first and second instance courts. Howev-

er, the Ministry of the Interior lodged an appeal on 

points of law before the Supreme Court. This Court 

quashed the second instance court’s ruling and 

decided that the applicant’s dismissal was lawful. 

According to the Supreme Court, the Ministry of 

Interior had used its discretionary power under the 

Law on the Ministry of Interior in accordance with 

it. It concluded that the applicants’ acquittal in the 

criminal proceedings and the absence of a decision 

on the merits in the disciplinary proceedings were 

irrelevant to their dismissal. The third applicant was 

successful on the first instance level. However, the 

second instance court quashed this ruling, giving 

essentially the same reasons as in the rulings of 
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the Supreme Court delivered in the cases of the 

first and the second applicant. The applicant lodged 

an appeal on points of law and the Supreme Court 

upheld the second instance court’s ruling.38

In its reasoning the ECtHR reiterated that, according 

to its established case law, proper administration of 

justice demands that the court judgments should 

adequately state the reasons on which they are 

based. More specifically, “when applying legal rules 

lacking in precision […] the domestic courts must 

show particular diligence in giving sufficient reasons 

as to why such a rule was applied in a particular 

manner, given the circumstances of each specific 

case. Merely citing the language of the imprecise 

provision cannot be regarded as sufficient reason-

ing.”39

Turning to the present case, the ECtHR noted that 

the Government acknowledged the imprecise 

formulation of the Law on the Ministry of Interior. 

“This provision left to the complete discretion of 

the Ministry the decision about the dismissal of 

the officers against whom criminal proceedings 

were under way”, “it provided no guidance as to the 

exercise of this discretionary power”, and “it was 

arbitrarily applied by the Ministry of Interior”.40

The ECtHR further noted that the above deficiencies 

of the law might have been ameliorated through 

the adversarial proceedings before an independent 

38  Ibid., par. 5-28.
39  Ibid., par. 83.
40  Ibid., pars. 65 and 84.
41  Ibid., par. 66 and 84-85.

body, against Ministry’s arbitrary exercise of the 

discretion. However, the Supreme Court, in the 

ECtHR’s opinion “explicitly refused to scrutinise the 

manner in which the discretionary powers were 

exercised by the Ministry, stymying the attempt 

of the lower courts to examine the legitimacy 

and proportionality of the impugned measures. 

The Supreme Court, therefore, failed to provide 

meaningful independent scrutiny of the applicants’ 

dismissals. It applied a formalistic approach and 

left the Ministry full and uncontrolled discretion”. 

Therefrom the ECtHR concluded that the “civil 

proceedings did not provide any meaningful judicial 

scrutiny”, that “there was no safeguard against 

arbitrariness” and that there has been “a violation of 

Article 6 § 1 of the Convention”.41

4.7. Grbić v. Serbia_

The circumstances in this case were almost iden-

tical to those in Milojević v. Serbia. The applicant 

was employed as a police officer. The competent 

directorate of the Ministry of Interior dismissed him 

from the police force. The decision noted that the 

criminal proceedings had been instituted against 

the applicant and that the Law on the Ministry of In-

terior should be applied. According to this provision, 

a police officer could be dismissed, at the discre-
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tion of the Ministry of Interior, if he no longer met 

the requirements for being a police officer, which 

included the requirement that criminal proceedings 

of a particular type should not be pending against 

him. The Municipal Court annulled the decision on 

the applicant’s dismissal, establishing that everyone 

charged with a criminal offence should be pre-

sumed innocent until proven guilty by a court of law, 

and that a broad interpretation of the Law on the 

Ministry of Interior in regards to the persons who 

were not found guilty could be only to their detri-

ment. The District Court upheld this judgment. The 

applicant’s former employer thereafter submitted an 

appeal on points of law. The Supreme Court upheld 

the appeal on points of law, reversed the judgments 

of the Municipal and District courts and rejected the 

applicant’s claim for reinstatement. It found that the 

dismissal had been in accordance with the Law on 

the Ministry of Interior, and that the mere fact that 

the criminal proceedings had been pending against 

the applicant was sufficient reason for the appli-

cant’s dismissal.42 

The applicant lodged an appeal with the Constitu-

tional Court concerning the outcome, fairness and 

the length of the civil proceedings concerning his 

dismissal, the right to be presumed innocent until 

proven guilty and the “right to work”. The Constitu-

tional Court established that the applicant’s dismiss-

al was not arbitrary. However, prior to this, the Con-

stitutional Court rendered a ruling in another case 

42  Grbić v. Serbia, no. 5409/12, 23 October 2018, pars. 5-14.
43  Ibid., pars. 17-19.
44  Ibid., par. 35.

of Stefanović v. Serbia (UŽ 753/2008), concerning 

the same legal issue in which it ruled in favor of the 

appellant in that case.43 

Since the legal grounds on which the applicant got 

dismissed from the police force were the same 

as in Milojević case, the ECtHR saw no reason to 

depart from its findings adopted in that case, and 

it established therefore a violation of Article 6(1) of 

the Convention.44
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5. EXTERNAL FACTORS 
LEADING TO THE 
INCONSISTENT CASE 
LAW IN SERBIA_

In the previous section I have presented seven 

judgments of the European Court of Human Rights 

exemplifying the non-harmonized and insufficiently 

reasoned case law of the Serbian judicial system. 

Factors leading to the inconsistent case law are 

surely inherent to the judicial system itself, e.g., 

bad coordination between different divisions and 

chambers of the same court, or even inexistence 

of juristconsult’s departments. The most important 

internal mechanisms for ensuring consistent case 

law in Serbia and the challenges related to their 

functioning will be discussed in the next section. 

However, it is also important to have a full grasp of 

the external factors leading to the inconsistent case 

law in Serbia.

The CCJE considers that the quality of judicial 

decisions depend not only on the individual judge 

involved, but also on a number of variables exter-

nal to the process of administering justice.45 The 

CCJE reduces the relevant external environment to 

legislation and economic and social factors (5.1. – 

45 The Quality of Judicial Decisions, CCJE Opinion no. 11 (2008), par. 10.
46 Mila Đorđević, “Između sudstva i advokature: profesionalne preferencije studenata prava u Srbiji” <Between the 

Judiciary and Bar: Professional Preferences of Law Students in Serbia> (forthcoming). 
47 The Quality of Judicial Decisions, CCJE Opinion no. 11 (2008), par. 11.
48 Cf. Ibid., par. 11.
49 Vida Petrović Škero, presentation at the MATRA conference, organized by Cepris, Belgrade, 24 September 2021.

5.3.). In Serbia, external factors are more numerous 

and diversified, and include abuse of the authentic 

interpretation of the laws (5.4.) and open political 

pressures on the judiciary (5.5.). All of these lead to 

the general unattractiveness of the judicial profes-

sion and therefore to the not so much satisfying 

level of competence of young lawyers who opt for 

the judgeship.46  

5.1 Over-Frequent 
Changes in the Legislation_

The CCJE points out that “judicial decisions are 

primarily based on laws passed by legislatures […] 

the choices made by legislatures influence the type 

and volume of cases brought before courts, as well 

as the ways in which they are processed”.47 More 

specifically, the quality of judicial decisions may 

be affected by over-frequent changes in legislation 

which is in itself a reflection of poor drafting or 

uncertainties in the content of laws.48 

Also, in Serbia “hyper-production of the legisla-

tive norms makes it very difficult not only for the 

individuals but also for the judges to follow them”.49 

For instance, the Law on Organization of Courts 

was amended nine times since its adoption in 2008, 

Criminal Code was amended seven times since its 

adoption in 2005, Criminal Procedure Code was 
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amended six times since its adoption in 2011, and 

Civil Procedure Law was amended two times since 

its adoption in 2011.

5.2 Insufficient Funding 
and Inappropriate 
Management of the 
Judicial System_

In the Opinion on the Funding and Management of 

the Courts with Reference to the Efficiency of the 

Judiciary and to Article 6 of the European Conven-

tion on Human Rights, CCJE drew attention to the 

link between, on the one hand, the funding and man-

agement of courts and, on the other, the right to fair 

trial, including the right to access to justice.50 In line 

with this view, the CCJE underlined  “that although 

the funding of courts is part of the State budget 

presented to Parliament by the Ministry of Financ-

es, such funding should not be subject to political 

fluctuations” and that “decisions on the allocation of 

funds to the courts must be taken with the strictest 

respect for judicial independence”.51 

In Serbia the Ministry of Justice is involved in 

presenting the court budget to, and negotiating it 

with, the Ministry of Finance, before the Government 

officially addresses it to the National Assembly for 

its adoption (Law on the Budgetary System). In that 

50 Funding and Managament of Courts with Reference to the Efficiency of the Judiciary and to Article 6 of the European 
Convention on Human Rights, CCJE Opinion no. 2 (2001), par. 3.

51 Ibid., par. 5.
52 The Role of Judicial Assistants, CCJE Opinion no. 22 (2019), par. 1. 
53 Justice and Information Technologies, CCJE Opinion no. 14 (2011), par. 5. 

sense, both executive and legislative branches of 

government bear responsibility for the bad manage-

ment, in the broadest sense, of the Serbian judicial 

system which is primarily manifested by the work 

overload of the Serbian judges. 

The managerial reasons for the work overload are 

numerous, but can be reduced to two essential 

ones: insufficient human and material resources. 

Judiciary is understaffed, both in terms of its judges 

and judicial assistants. The role of the judicial 

assistants should not be underestimated: “When 

judges are supported in the adjudicative process by 

assistants, the quality and efficiency of their work 

can further be improved in the interests of society 

and the parties to the proceedings”.52 The bad orga-

nization of the courts’ network further amplifies the 

problems of the understaffing of the Serbian judicia-

ry. Finally, information technologies are nowadays 

an indispensable tool to reinforce the safeguards 

of various aspects of the right to fair trial: access 

to justice, impartiality, independence of the judge, 

fairness and reasonable duration of proceedings.53  

While, on the one hand, many Serbian judges are not 

able to use information technologies, which reduces 

their overall performance, especially in proportion 

to the expected results; on the other hand, the 

potential of the information technologies is not fully 

exploited, as manifested in the lack of proper case 

law research engines. 
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5.3 Inadequate Legal 
Education_

CCJE emphasizes the importance of high-quality 

legal education at the start of a legal professional 

career and a continuous training program thereafter. 

Such education needs not only to equip judges with 

the abilities necessary to give effect to changes in 

domestic and international legislation and ethics, 

but it should also promote other complementary 

skills and knowledge in non-legal matters.54 

As I have argued elsewhere, ever since the Social-

ist period, the Serbian legal scholarship has been 

generally uncritical, descriptive and apologetic. 

Furthermore, it has lacked legal ethics courses.55 All 

these deficiencies can be correlated to the present 

features of the Serbian judicial culture (see, supra 3).    

5.4 Abuse of the 
Authentic Interpretation
of the Laws_

The Law on the National Assembly of Serbia 

provides for the power of the National Assembly 

to adopt authentic interpretation of laws (Article 8 

(1)). This power of the National Assembly is further 

specified by the Rules of Procedure of the National 

54 The Quality of Judicial Decisions, CCJE Opinion no. 11 (2008), pars. 17-18.
55 T. Marinković, “Judicial Culture and Role of Judges in Developing the Law in Serbia”, 15 and 26.
56 Dragana Boljević, “Potkopavanje (nipodaštavanje) građana” <Undermining (Demeaning) of Citizens>, Otvorena vrata 

pravosuđa. Available at : https://www.otvorenavratapravosudja.rs/teme/ustavno-pravo/potkopavanje-nipodastavanje-
gradana

57 See  T. Marinković, “Judicial Culture and Role of Judges in Developing the Law in Serbia”, 20.

Assembly. The Rules stipulate that the adoption of 

authentic interpretation of laws may be initiated by 

institutions or individuals entitled to propose a law 

(194(1)). The Constitution entitles the Government, 

every deputy, Autonomous Province’s Assembly or 

at least 30,000 voters to propose a law, while the 

Civic Defender and the National Bank of Serbia are 

entitled to propose a law falling within their scope of 

competence (Article 107). If the Committee on Con-

stitutional and Legislative matters considers that 

the initiative is justified, it shall prepare a proposal of 

an authentic interpretation and shall communicate it 

to the initiator and to the National Assembly, which 

shall vote on it. If the Committee considers that the 

proposal is unjustified, it shall notify the initiator and 

submit a report to the National Assembly. In that 

case, the National Assembly shall decide on the 

initiative.

If the National Assembly approves the initiative, it 

instructs the Committee to draft a proposal of an 

authentic interpretation (Rules of Procedure, Article 

194 (2) – (4)).

The authentic interpretations of laws were almost 

non-existent until 2012 – there has been only one 

in 11 years.56 However, in the period between 2012 

and 2021, the National Assembly adopted no fewer 

than 19 authentic interpretations, which lead some 

judges to denounce this practice as abusive, and 

contrary to the principles of separation of powers 

and legal security.57

https://www.otvorenavratapravosudja.rs/teme/ustavno-pravo/potkopavanje-nipodastavanje-gradana
https://www.otvorenavratapravosudja.rs/teme/ustavno-pravo/potkopavanje-nipodastavanje-gradana
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5.5 Open Political 
Pressures on the Judiciary_

On top of the degradation coming from the National 

Assembly, in the form of the authentic interpretation 

of the laws, judges are exposed to open and direct 

pressures of the President of the Republic, which 

further annihilates their public function. A study 

of public statements and comments of the Presi-

dent of the Republic, Aleksandar Vučić shows that 

he both directly and indirectly infringed upon the 

authority and impartiality of the judiciary no fewer 

than 25 times in a period of three and half years, 

from when he took office as the President of the 

Republic in 2017 to mid-2020.58 Unfortunately, the 

High Council of Judiciary remained silent to these 

open attacks on the substantive independence of 

judges.59

58 Tanasije Marinković, Responsibility of the President of the Republic for the Violation of the Constitution – Prohibition of 
Influence on the Exercise of the Judicial Function, Cepris, Beograd, 2022 (forthcoming).

59 Tanasije Marinković, “Judicial Self-Governance and Judicial Culture in Serbia”, IDSCS Research Chapter No.6/2022 - 
April 2022, 16-17. 

6. MECHANISMS 
FOR ENSURING THE 
CONSISTENT CASE LAW 
IN SERBIA_

In Serbia there are formal, semi-formal and informal 

mechanisms with regard to the role of courts in 

achieving consistent case law. The most important 

are those before the Supreme Court (6.1), appellate 

courts (6.2) and the Constitutional Court 6.3.). Nei-

ther of them is functioning properly, but it appears 

that there has been an increased effort after 2014, 

propelled by the ECtHR’s judgments Nejdet Şahin 

and Perihan Şahin v. Turkey and Živić v. Serbia, to 

improve the means for ensuring the consistent case 

law in Serbia. And, at least, after Mirković and Others 

v. Serbia, the application of which was filed in 2015 

(see supra 4.4.), there were no other cases before 

the ECtHR with respect to the non-harmonized case 

law. 

6.1. Mechanisms before 
the Supreme Court _

The mechanisms before the Supreme Court are 

formal (6.1.1.), semi-formal (6.1.2.) and informal 

(6.1.3.).
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6.1.1. Formal Mechanisms Before the Su-

preme Court

The formal mechanisms before the Supreme Court 

are rulings on extraordinary legal remedies filed 

against judgments of courts of the Republic of 

Serbia (trial jurisdiction) and rendering of advisory 

opinions - jurisdiction outside of trial (“legal opin-

ions”/“legal considerations”/“legal conclusions”).60 

Advisory opinions are rendered by the competent 

divisions (Civil, Criminal, Administrative) of the 

Supreme Court, either on the initiative of the justices 

themselves or upon a request of inferior courts as a 

sort of preliminary rulings in pending cases.

It has been observed that the Supreme Court does 

not take full advantage of its trial jurisdiction to con-

tribute to a more harmonized and better reasoned 

case law, which would be the most appropriate way 

to do it.61 It relies too much on the advisory opinions 

to harmonize the case law. This form of judicial law 

making is particularly criticized in the situations 

when the justices themselves initiate the rendering 

of advisory opinions: it is not transparent when and 

why they do it, the procedure for rendering them 

is not contradictory and these advisory opinions 

are sometimes not reasoned.62 Advisory opinions 

rendered upon a request of inferior courts are 

becoming increasingly numerous and the question 

is whether the Supreme Court understands the full 

60  Law on Organization of Courts, art. 30-31.
61  Interview with a former Supreme Court of Cassation judge; Interview with the Belgrade Appellate Court judge.
62  Dragoljub Popović, presentation at the MATRA conference, organized by Cepris, Belgrade, 24 September 2021.
63  Republic of Serbia - Supreme Court of Cassation, Civli Matter https://bit.ly/3S0w9qi
64  Republic of Serbia - Supreme Court of Cassation, Criminal Matter https://bit.ly/3cHAoXR
65  Republic of Serbia - Supreme Court of Cassation Administrative Matter https://bit.ly/3S3wvwi

potential of this mechanism to contribute not only 

to a more harmonized but also a better reasoned 

case law. 

In the Civil Division, the overall number of advisory 

opinions was 9 in 2021, 7 in 2020, 12 in 2019, 9 in 

2018, 15 in 2017, 11 in 2016 and 11 in 2015.63 In the 

Criminal Division there are in total 28 advisory opin-

ions out of which only half are formally reasoned.64 

There are only 5 advisory opinions in the administra-

tive law matters available on the web presentation 

of the Supreme Court.65 

  

6.1.2. Semi-Formal Mechanisms Before the 

Supreme Court

The semi-formal mechanisms include regular 

meetings, four times a year, between the criminal 

division judges of the appellate courts, as well as 

civil division judges of the appellate courts and 

the Commercial Appellate Court together with the 

competent division justices of the Supreme Court. 

At these meetings the uniform application of laws is 

discussed and conclusions are taken as to the legal 

issues which are open and need to be harmonized. 

Whenever there is no consensus among the judges 

of the appellate courts, the advisory opinion is made 

by the competent division of the Supreme Court. 

It appears that this form of cooperation is particu-

https://bit.ly/3S0w9qi
https://bit.ly/3cHAoXR
https://bit.ly/3S3wvwi
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larly fruitful between the criminal division judges of 

the appellate courts and Criminal Division of the Su-

preme Court. The Criminal Division of the Supreme 

Court rendered a number of advisory opinions on 

this ground – whenever there was no consensus 

between the appellate courts: 6 in 2020, 18 in 2019, 

15 in 2018, 18 in 2017, 13 in 2016, 8 in 2015 and 

8 in 2014.66 Although this mechanism of the case 

law harmonization may be welcome, it should not 

be seen as a replacement for the most adequate 

one – harmonization through the trial jurisdiction 

of the Supreme Court. Furthermore, these advisory 

opinions are never reasoned which serves as a 

bad model to the lower jurisdictions in terms of the 

quality of judicial rulings. This is the case even when 

there is a true lawmaking in the form of the advisory 

opinion. For instance, in 2018 the Supreme Court 

of Cassation rendered an opinion that a death of a 

nine months old fetus, which occurred as a result of 

medical negligence, could not be taken into account 

as a “mortal consequence” in terms of an aggravat-

ed qualification of that criminal act without stating 

any argument for its standing.67  

6.1.3. Informal Mechanisms Before the 

Supreme Court

The informal mechanisms include regularly sched-

uled conferences of justices of the Supreme Court 

and of the distinguished members of the academia 

together with the judges of other courts, especially 

66  Republic of Serbia - Supreme Court of Cassation, Criminal Matter https://bit.ly/3b97KhN
67  Republic of Serbia - Supreme Court of Cassation, https://bit.ly/3S2b6DJ
68  Republic of Serbia - Supreme Court of Cassation, Activities Plan, https://bit.ly/3vfjm9W
69  Republic of Serbia - Supreme Court of Cassation, Selected Decision Matter https://bit.ly/3PyN4P3
70  Law on Organization of Courts, Article 24(1).

of the appellate courts. These conferences are pro-

grammed to be organized two times a year.68

The informal mechanisms also include publication 

of the standard citations of the key cases in criminal 

law matters, civil law matters and administrative law 

matters.69  

6.2. Mechanisms Before 
the Appellate Courts _

The mechanisms before the appellate courts are 

formal (6.2.1.) and semi-formal (6.2.2.).  

6.2.1. Formal Mechanisms Before the 

Appellate Courts

Formal mechanisms before the appellate court 

include ruling: on decisions of high courts; on 

decisions of basic courts in criminal proceedings, 

unless there is the jurisdiction of a high court to de-

cide on the appeal concerned; and on judgements 

of basic courts in civil disputes, unless under 

the jurisdiction of a high court to decide on the 

appeal concerned.70 Just as it is the case with the 

Supreme Court justices, it appears that appellate 

court judges do not take full advantage of its trial 

jurisdiction to contribute to a more harmonized and 

https://bit.ly/3b97KhN
https://bit.ly/3S2b6DJ
https://bit.ly/3vfjm9W
https://bit.ly/3PyN4P3
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better reasoned case law, which would be the most 

appropriate way to do it.71 

6.2.2. Semi-Formal Mechanisms Before the 

Appellate Courts

The semi-formal mechanisms include holding of 

joint meetings of the judges of the appellate courts 

and informing of the justices of the Supreme Court 

of the open legal issues which are of importance for 

the functioning of the legal system and need to be 

harmonized.72 

As mentioned above, it appears that this form of 

cooperation is particularly developed between the 

criminal division judges of the appellate courts. 

They rendered a number of conclusions on the 

harmonized interpretation of the open legal issues: 

3 in 2020, 9 in 2019, 6 in 2018, 10 in 2017, 7 in 2016, 

9 in 2015 and 14 in 2014.73 And, again, although this 

mechanism of the case law harmonization may be 

welcome, it should not be seen as a replacement 

for the most adequate one – harmonization through 

the trial jurisdiction of the appellate courts. Finally, 

as mentioned above, these conclusions are never 

reasoned, which serves as a bad model to the 

lower jurisdictions, in terms of the quality of judicial 

decisions.

71  Interview with the Belgrade Appellate Court judge.
72  Law on Organization of Courts, Article 24(3).
73  Republic of Serbia - Supreme Court of Cassation, Criminal Matter https://bit.ly/3zbLlrY

6.3. Mechanisms before 
the Constitutional Court _

The Constitutional Court has a wide range of pow-

ers, including the abstract review of constitutionality 

and of conformity with the ratified international 

treaties. Nevertheless, a real breakthrough of the 

constitutional justice in Serbia has been the practice 

of the individual constitutional appeals, introduced 

for the first time in an effective way in 2006. Its 

rulings are final, enforceable and binding (Constitu-

tion, Article 166(2)). These constitutional provisions 

open the possibility for the Constitutional Court’s 

rulings delivered in constitutional appeals’ proceed-

ings to become a powerful instrument of influencing 

lower courts’ case law. More specifically, it could 

help the case law to be more harmonized and better 

reasoned. 

The Constitutional Court’s role in that respect 

has proven to be ambiguous. For instance, the 

Court had an opportunity to deal with two cases 

- Stefanović v. Serbia, UŽ-753/2008, 19 January 

2011 and Radovanović v. Serbia, UŽ-1757/2009, 

27 September 2012 - raising substantially identical 

issues to those described in the case Milojević 

and Others v.  Serbia (see supra 4.6.). In its rulings, 

the Constitutional Court concluded that both the 

law on the basis of which the applicants had been 

dismissed and the judicial decisions upholding 

https://bit.ly/3zbLlrY
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their dismissal had been arbitrary in violation of 

the right to a fair trial. Furthermore, in light of the 

almost identical factual and legal circumstances 

of the cases resolved by the Constitutional Court, 

the ECtHR, ruling in Milojević and Others v.  Serbia, 

saw no reason to depart from the reasoning of the 

Constitutional Court.

However, in Mirković and Others v. Serbia (see supra 

4.4.) and Grbić v. Serbia (see supra 4.7.), it was 

demonstrated that the Constitutional Court itself 

adjudicated differently in almost identical factual 

and legal circumstances.

7. CONCLUDING 
REMARKS_

Consistent judicial application of the law is one of 

the most important components of the rule of law. 

It includes both sufficiently reasoned and uniformly 

applied case law. The pertinence of the consistent 

judicial application of the law is confirmed by the 

opinions of the Consultative Council of the Euro-

pean Judges on the Quality of Judicial Decisions 

(2008) and on the Role of Courts with Respect to 

the Uniform Application of the Law (2017). 

(In)consistent judicial application of the law is 

conditioned by the judicial culture of a given polity. 

Judicial culture may be described as customary 

ways judges think and behave when interpreting and 

applying the law. Or, in other terms: to what extent 

judges perceive themselves and act as a govern-

mental power in their own right. 

Judges in Serbia generally do not perceive them-

selves as a separate branch of governmental power 

and they generally do not act like one. They consid-

er the judiciary to be a contentious branch of the 

executive power, in contrast to the administration, 

which applies the law in non-contentious cases. 

As a result, they uncritically consider legislative 

and infra-legislative sources of law to be complete 

and harmonized, providing for the one right answer 

to every legal issue. In other words, judicial law 

application is very much reduced to mechanical 



IDSCS Research Chapter No.14/2022 - July 202226

jurisprudence. However, not so long time ago (1950’ 

– 1970’), the Serbian and formerly Yugoslav judges 

were able, in the absence of the Law on Obligations, 

to developed a very progressive general rules on 

strict liability for abnormal, atypical, elevated risk of 

damage to others. Their case law was codified by 

the Yugoslav legislator in 1978, and the same rule 

was retained by the legislators of the states formed 

after the dissolution of Yugoslavia.

The present problems of the insufficiently reasoned 

and non-harmonized Serbian case law are exem-

plified by the judgments of the European Court of 

Human Rights: Vinčić and Others v. Serbia, Rakić 

and Others v. Serbia, Živić v. Serbia, Mirković and 

Others v. Serbia, Anđelković v. Serbia, Milojević and 

Others v. Serbia and Grbić v. Serbia.

There are several external factors contributing to 

such a dissatisfying state of affairs: over-frequent 

changes in the legislation, insufficient funding and 

inappropriate management of the judicial system, 

inadequate legal education, abuse of the authen-

tic interpretation of the laws and open political 

pressures on the judiciary. All of these lead to the 

general unattractiveness of the judicial profession 

and therefore to the not so much satisfying level 

of competence of young lawyers who opt for the 

judgeship.

When it comes to internal mechanisms for ensur-

ing consistent case law in Serbia, there are formal, 

semi-formal and informal mechanisms. The most 

important are those before the Supreme Court, ap-

pellate courts and the Constitutional Court. Neither 

of them is functioning properly, but it appears that 

there has been an increased effort after 2014 to 

improve these mechanisms.
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8. POLICY 
RECOMMENDATIONS_

•	 Legislation	drafting	has	to	be	
improved	so	that	there	are	fewer	
uncertainties	in	the	content	of	laws	
and	that	the	laws	are	less	frequently	
changed.

•	 Financing	and	managing	of	the	
courts	should	be	improved,	in	terms	
of	human	resources	(judges,	judicial	
assistants,	interns)	so	that	workload	is	
more	evenly	distributed.

•	 The	courts’	network	should	be	
changed	so	that	work	is	better	
performed.

•	 Financing	and	managing	of	the	
courts	should	be	improved	so	that	the	
information	technologies	can	be	better	
exploited,	e.g.,	case	law	research	
engines,	and	that	judges	are	properly	
trained	to	use	those	technologies.

•	 Legal	education	should	be	reformed	
so	as	to	become	more	discursive	and	
adapted	to	critical	thinking,	as	well	as	
to	include	mandatory	courses	on	legal	
ethics.

•	 Authentic	interpretations	of	the	
National	Assembly	should	be	

abolished.	Instead,	National	Assembly	
should	amend	the	legislation	if	it	is	
dissatisfied	with	the	ways	the	judiciary	
interprets	and	applies	the	laws.

•	 The	High	Council	of	the	Judiciary	
should	be	more	proactive	in	protecting	
the	judges	from	political	pressure.

•	 The	unfettered	right	to	appeal	on	
points	of	law	before	the	Supreme	
Court	should	be	replaced	by	the	
requirement	for	seeking	leave	or	other	
appropriate	filtering	mechanism,	so	
as	to	facilitate	the	Supreme	Court	
in	fulfilling	its	role	in	promoting	the	
uniform	interpretation	of	the	law.		

•	 Abstract	advisory	opinions	should	be	
regulated	in	such	a	way	as	to	make	
their	rendering	more	transparent:	their	
initiator	should	be	declared;	public	
hearings	should	be	introduced;	they	
should	be	reasoned.

•	 Concrete	advisory	opinions	(upon	
requests	of	inferior	courts)	should	be	
regulated	in	such	a	way	as	to	make	
their	reasoning	mandatory;	the	public	
hearings	should	also	be	organized	if	
justified	by	the	complexity	of	the	case.

•	 An	adequate	system	of	reporting	
case	law	should	be	put	in	place.	At	
least	judgments	of	the	Constitutional	
Court,	Supreme	Court	and	appellate	
courts	should	be	made	public,	through	
friendly	research	engines,	in	order	
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to	make	them	known	not	just	to	the	
parties	to	the	case	so	as	to	enable	
them	to	rely	on	these	judgments	in	
future	cases,	but	also	to	other	courts,	
lawyers,	prosecutors,	academics	and	
general	public.	

•	 Dissenting	and	concurring	opinions	
should	be	introduced	for	the	justices	
of	the	Supreme	Court	and	judges	of	
the	appellate	courts,	in	addition	to	
the	justices	of	the	Constitutional	Court	
who	can	already	submit	them.

•	 Regular	meetings	should	be	
introduced	between	the	justices	of	the	
Constitutional	Court,	on	the	one	side,	
and	justices	of	the	Supreme	Court	
and	judges	of	the	appellate	courts,	on	
the	other	side,	so	that	the	problems	
pertaining	to	the	inconsistent	case	law	
can	be	overcome.		
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