
The purpose of this document is to provide an 

understanding of the role of higher Courts in 

securing uniform application of the law. This 

is closely linked with the right to a reasoned 

judgment and the duty of Higher Courts to avoid 

conflicting court decisions, both guaranteed by 

Article 6 of the European Convention on Human 

Rights (ECHR). Despite the reality that there is 

no uniform justice system model, the European 

Court of Human Rights (ECtHR or “the Court”) 

has established well that the extent of the duty 

to give reasons varies according to the nature of 

the decision and must thus be determined in the 

light of the circumstances of the case. Certain 

core principles have nonetheless arisen out of 

the Court’s case law, which apply equally in civil 

and criminal proceedings. Therefore, first, we will 

outline the content of the right and elucidate the 

principles that the the ECtHR has developed. Then 

we will analyse the role of the high-level courts in 

securing the uniform application of the law. For the 

benefit of the reader, we will use the Court’s most 

important cases in relation to this right. 

The Uniform Application of the
Law as part of the right to a fair trail

The right to a fair trial is a procedural right and as 

an essential guarantor of all substantive rights, it 

is the most invoked Article before the Strasbourg 

Court. Although not explicitly worded in the text 

of the Article 6, the right to a consistent and 

reasoned judgment is a crucial implicit component 

of the “fairness” of the hearing in a criminal or civil 

context. It demonstrates to the parties that they 

have been heard, thereby contributing to a more 

willing acceptance of the decision and fostering 

public confidence in the decision-making process. 

More importantly, requiring the decision-maker 

to state his reasons and to engage with the main 

arguments put forward also ensures that they have 

been engaged with, thereby avoiding arbitrariness, 

and increasing the likelihood that the correct 

decision is made.

The Court has already acknowledged that the 

possibility of conflicting court decisions is a 
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trait of any judicial system. Such divergences may 

also arise within the same court. Nevertheless, that 

cannot be considered contrary to the Convention. The 

high-level ccourts are crucial in securing the uniform 

application of the law. In Isvar v. Bulgaria the Court 

reiterates that it is not its task to take the place of 

the domestic courts and that it is primarily for the 

national courts to resolve problems of establishing 

the uniform application of domestic legislation. That 

being so, in Engel and Others v. the Netherlands the 

Court in Strasbourg pointed that it must respect the 

independence of those courts. Coming to different 

conclusions on the same evidence is also an 

inconsistency that must be explained. 

On the other side, the Supreme and the Constitutional 

Courts develop as well as apply the law. Whenever 

the Court will change the judicial practice, it is crucial 

that it is sufficiently explained, in such a way that the 

applicant can understand how and why the law has 

developed from previous cases. 

How to secure the Uniform
Application of Law

The High-level Courts have been called upon several 

times to examine cases concerning conflicting 

court decisions and have thus had an opportunity 

to pronounce bounding legal views in line with the 

fair trial requirement. In so doing they can explain the 

criteria that guided their assessment, which consist in 

establishing whether “profound and long-

standing differences” exist in the case-

law, whether the domestic law provides for machinery 

for overcoming these inconsistencies, whether that 

machinery has been applied and, if appropriate, to 

what effect.

They have also been called upon to pronounce 

judgments on conflicting decisions that 

may be made within a single court of 

appeal or by different district courts’ rulings at last 

instance. 

In addition to the “profound and longstanding” 

nature of the divergences in issue, the legal 

uncertainty resulting from the inconsistency 

in the practice of the courts concerned and the 

lack of machinery for resolving the conflicting 

decisions were also considered to be in breach of 

the right to a fair trial.

In this regard it is important to settle the 

mechanisms in place to ensure consistency in 

court practice and uniformity of the case-

law. This assessment should be always 

based on the principle of legal certainty. On the 

other side, the case-law development is not, in 

itself, contrary to the proper administration of 

justice since a failure to maintain a dynamic and 

evolutive approach would risk hindering reform or 

improvement.

Regarding Macedonian case-law, several judgments 

and decisions were established by the Court in 

which it pointed out the role of the Supreme Court as 

a high-level court in securing the uniform application 

of the law. Based on the reasons that led to the 

violation of the principle of fair trial, we divide them 

into three groups: insufficiently reasoned judgments 

that changed the case law, non-compliance with 

case law and contradictory judgments. 

Conclusion 

To conclude, the extent of the duty to give reasons 

will depend on several factors: the precision of the 

law on which the decision is based, the significance 

of the arguments raised for the outcome of the 

proceedings, whether a lower court has already 

effectively dealt with them as well as any features 

of the legal system. The guiding principle in every 

case is that the parties must be able to understand 

the essential reasons for the decision to effectively 

appeal against it if need be. Only then can the 

proceedings be considered “fair” for the purposes of 

fair trial.
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