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Europeaniza on by Rule of Law Implementa on

in South East Europe

Marko Kmezić

1. Introduc on

Strengthening of the rule of law and the accession to the European Union (EU) 

have been fraught with difficul es in the Western Balkans (WB) for over 20 years. In 

line with previous scholarship on “Europeaniza on,”1 we understand this phenomenon 

as a poli cally driven process, i.e. as a way in which EU ins tu ons, rules and policy-

making processes impact the legal systems, ins tu onal mechanisms and crea on of 

collec ve cultural iden ty in non-EU member states. Hence, the research ques on this 

book a empts to answer remains the same: Whether and what kind of influence the EU 

ins tu ons have on the implementa on of the rule of law in the WB. 

Although there is no uniform EU standard regarding the rule of law, we observe 

that the rule of law as a cons tu onal principle and ins tu onal mechanism in legal 

textbooks’ descrip ons is quite different from prac cal requirements with regard to the 

conceptualiza on and opera onaliza on of benchmarks for monitoring processes in 

the Stabiliza on and Associa on Process (SAP). Namely, during the monitoring process 

of the (poten al) candidate countries’ compliance with the Copenhagen condi onality 

criteria related to the effec ve rule of law and democracy principle, the EU Commission 

tests and cri cizes the “effec veness” of rule of law in the judiciary. Bearing this in 

mind, the central focus of this volume is the reform of the judiciary in five case study 

1 See in par cular U. Sedelmeier. 2006 “Europeaniza on in New Member and Candidate States,” Living 
Reviews in European Governance 1(3); and U. Sedelmeier. 2011. “Europeaniza on in New Member and 
Candidate States,” Living Reviews in European Governance 6(1).
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countries: Bosnia and Herzegovina, Kosovo, Macedonia, Montenegro, and Serbia.2 More 

specifically, this study scru nizes the ins tu onal reform carried out in the judicial sector 

by means of content analysis of legal rules and administra ve regula ons adopted for 

this purpose, as well as  their implementa on. Furthermore, this book tests whether the 

EU Commission uses a double standard or whether a coherent framework of analysis 

is created and used in the monitoring process by making use of the benchmarks of 

independence, responsibility, efficiency, and effec veness. 

From this basic analy cal framework, a subset of more concrete research ques ons 

follows: what are the EU requirements developed in the monitoring process? Which 

organiza onal-ins tu onal reforms have been made? Which gate-keeper elites have 

resisted these reforms? Who (cri cal civil society actors) has supported these reforms? 

What have been the effects and how did they change over the last decade with regard 

to independence, responsibility, efficiency, and effec veness benchmarks? By focusing 

specifically on the area of judiciary, the main findings of this book are:

a) comprehensive norma ve and empirical analysis of the judiciaries in five case 

study countries;

b) specifica on of the condi onality criteria for EU accession in the field of the 

rule of law; and

c) policy recommenda ons for future ins tu onal se ngs in the WB countries. 

2 At this point the author would like to introduce several terminological clarifica ons, chiefly for the use 
of the term Western Balkans. Namely, most interna onal scholars, and in recent years even domes c 
authors, have chosen to follow the lead of the European Union, which since 1999 has considered 
the geographical region of Southeastern Europe to be composed of two parts. The first subgroup is 
composed of four EU members – Greece, Slovenia, Bulgaria and Romania. The other subgroup consists 
of the four ini al successor states to the former Yugoslavia, plus newly independent Montenegro 
and Kosovo, together with Albania. These states are dubbed the Western Balkans simply due to their 
geographical loca on to the west of Bulgaria and Romania. Some authors contest the term Western 
Balkans for several reasons. First, it is o en used as pejora ve synonym for violence and ethnic hatred; 
second, the difference between the Western Balkans and the rest of the Southeast Europe is not so 
pronounced beyond the European Union enlargement context; and finally, to bring in more confusion, 
EU member states, Slovenia and Croa a, are located on the western fron er of the Western Balkans. 
Acknowledging the aforemen oned arguments, the author proposes the use of the term ]Western 
Balkans contextually, and only  for the purpose of this research, since it includes all the countries under 
the scru ny. This, however, is not the only open terminological issue. The official EU documents use the 
term Former Yugoslav Republic of Macedonia. The author will employ the term Macedonia, unless ci ng 
an official EU document. Similarly, Kosova is the preferred usage by local authori es, but this research 
will use the term Kosovo, which is more frequently used in English-language sources.
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1.1. Processes of Transi on in South East Europe
South Eastern Europe (SEE) lags behind other European states in consolida on of 

democracy and the accession to the EU. While three countries, Romania and Bulgaria 

in 2007 as laggards of the 2004 enlargement, and Croa a in 2013, joined the EU, the 

remainder of the region remains excluded with no foreseeable accession date in sight. 

In addi on to the dual poli cal and economic transforma on from communist rule 

and a planned economy to democracy and market liberalism, most countries of SEE, in 

par cular the successor states of former Yugoslavia, are weak states with dysfunc onal 

ins tu ons, notwithstanding the considerable diversity among these states. Further-

more, the transforma on in former Yugoslavia was shaped by state dissolu on and the 

legacy of violent conflict, including the need for a long period of reconstruc on and 

reconcilia on. These mul ple challenges are crucial to explaining the delay in the EU 

integra on process in the Western Balkan countries (WBCs). The EU sought to account 

for these par culari es with the Stabiliza on and Associa on Process. 

However, in spite of the fact that the SAP was launched already a decade ago, 

the WBCs must s ll be characterized as weak states with severely ethnically divided 

socie es.3 A er losing the momentum of change gained a er the democra c revolu on 

in Serbia and the second democra c revolu on in Croa a in 2000, the current situa on 

can best be described as the “consolida on of unconsolidated democracies.”4 Although 

seemingly liberal democra c SEE governments strongly iden fy themselves with the EU, 

they o en remain overshadowed by the high number of formal and informal economic 

and poli cal elites that con nue to control the state in an effort to preserve their private 

economic interests and grip over poli cal power. The reconcilia on a er the violent 

conflicts of the 1990s is s ll not fully achieved, while a climate of revenge, fear and 

hatred s ll drives decisions of the poli cal elites and, more importantly, the a tudes 

of common people. Bilateral rela onships, par cularly between Serbia and Kosovo and 

Macedonia and Greece, remain overburdened by historical legacies, and threaten to 

3 See in J. Marko. 2007. “Cons tu onal Reform in Bosnia and Herzegovina,” European Yearbook of Mi-
nority Issues 5. 2005/06 (Leiden: Brill): 207 – 218; D. Kostovicova and V. Bojicic-Dzelilovic (eds). 2008. 
Transna onalism in the Balkans, (New York: Routledge); S. P. Ramet (ed). 2010. Central and Southeast 
European Poli cs since 1989 (Cambridge: Cambridge University Press).
4 This term is first used to describe the state of democracy in the Western Balkans in F. Bieber. 2012. 
“The Western Balkans are Dead – Long Live the Balkans! Democra za on and the Limits of the EU,” 
in V. Dzihic and D. Hamilton (eds). Unfinished Business: The Western Balkans and the Interna onal 
Community (Washington D.C: Brookings Ins tu on Press); C. Gordon, M. Kmezić and J. Opardija (eds). 
2013. Stagna on and Dri  in the Western Balkans: The Challenges of Poli cal, Economic and Social 
Change (Bern: Peter Lang AG).
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export tension to the level of regional coopera on as well. While the dynamics of the 

EU integra ons seem to announce a new phase in regional rela ons, relapse into the 

doctrine of the ethnically pure state and ethnic extremism is all but impossible.

Moreover, Bosnia-Herzegovina and Kosovo –notwithstanding the la er’s declara on of 

independence in 2008– remain interna onally administered territories.5 Macedonia managed 

to avoid a full-scale war and to reduce inter-ethnic tensions with the mostly successful 

implementa on of the Ohrid Framework Agreement of 2001, but the poli cal system is not fully 

consolidated,6 while the countries’ Euro-Atlan c integra on is consistently vetoed by Greece 

due to the mutual name issue dispute. Serbia, a er the dissolu on of the common state with 

Montenegro in 2006 and Kosovo’s declara on of independence in 2008,7 is currently led by 

reformed Milošević allies turned pro-European, while its poli cal elites are searching for a way 

to escape the dilemmas over state- and na onhood issues. Having gained independence in 

2006, Montenegro has nearly completed the state-building processes. However, the country’s 

newly achieved independence did not result in a swi  resolu on of key challenges Montenegro 

s ll faces today, in par cular weak governance and the widely perceived corrup on in the 

polity.8 Albania did not take part in the violent ex-Yugoslav wars and therefore had an easier path 

towards democra c consolida on than the countries analyzed above, but it has nonetheless 

undergone a very slow democra c and economic transi on and is s ll hampered by the internal 

poli cal polariza on of the ruling elites, the dominant influence of informal centres of power, 

and high levels of corrup on throughout all branches of government.9

5 See for example in J. Marko. 2007. “Cons tu ons and Good Governance: Challenges for Re-construc on 
and EU-Integra on,” in S. Bianchini, J. Marko, C. Na on and M. Uvalic (eds), Regional Coopera on, Peace 
Enforcement, and the Role of the Trea es in the Balkans (Ravenna: A. Longo Editore): 65-78; J. Marko. 
2008. “The New Kosovo Cons tu on in a Regional Compara ve Perspec ve,” Review of Central and East 
European Law 33: 437-450; M. Weller. 2009. Contested Statehood: Kosovo’s Struggle for Independence 
(Oxford: Oxford University Press); F. Bieber. 2010. “Bosnia and Herzegovina since 1990,” in S. P. Ramet 
(ed), Central and Southeast European Poli cs since 1989 (Cambridge: Cambridge University Press): 311-
328; and O. Tansey. 2010. Regime-Building: Democra za on and Interna onal Administra on (Oxhford: 
Oxford University Press).
6 Z. Ilievski and D. Taleski. 2009. “Was the EU’s Role in Conflict Management a Success?,” Ethnopoli cs 
8(3): 355 – 367; and Z. T. Irwin. 2010. “Macedonia since 1989,” in S. P. Ramet (ed), Central and Southeast 
European Poli cs since 1989, cit.: 328-358.
7 J. Becker and A. Engelberg (eds). 2008. Serbien nach den Kriegen (Frankfurt am Main: Suhrkamp); and 
S. P. Ramet and P. Wagner. 2010. “Post-socialist models of rule in Central and Southeast Europe,” in S. P. 
Ramet (ed), Central and Southeast European Poli cs since 1989, cit.: 9-37.
8 M. Trivunović, V. Devine and H. Mathisen. 2007. Corrup on in Montenegro 2007: Overview over Main 
Problems and Status of Reforms (Bergen: Chr. Michelsen Ins tute).
9 S. Fisher. 2006. Poli cal Changes in Post-Communist Slovakia and Croa a. From Na onalist to Euro-
peanist (London: Palgrave).
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Romania10 and Bulgaria11 did not have to cope with violent state dissolu on like that seen 

by the former Socialist Federal Republic of Yugoslavia (SFRY) and, consequently, did not have 

to undergo a phase of reconstruc on and reconcilia on and experienced fewer challenges to 

democra c consolida on processes. Instead, these two countries were finally successful in 

their legal and ins tu onal reform efforts and joined the European Union with the accession in 

2007, which completed the EU’s fi h enlargement. However, despite the far-reaching reforms 

enacted in prepara on for EU membership, Bulgaria and Romania s ll have some way to 

go in the adapta on of their legal systems to guarantee an effec ve system of rule of law. To 

ensure that these reform efforts con nue beyond accession, the Commission has established 

a package of transi onal measures within the Coopera on and Verifica on Mechanism to en-

sure the smooth integra on of Bulgaria and Romania.12 Hence, both countries are s ll sub-

ject to a specific post-accession monitoring system. Finally, Croa a managed to consolidate 

its democracy a er the second democra c ‘revolu on’ in 2000, but was delayed mul ple 

mes in the accession process, first by insufficient coopera on with the Interna onal Criminal 

Tribunal for the former Yugoslavia (ICTY), and later due to an unresolved border dispute with 

Slovenia.13 Finally, in July 2013, Croa a became the twenty-eighth member state of the EU as the 

second country from the former Yugoslavia to enter the EU, and the first country a er Greece 

to join the Union in a single country enlargement. Croa a managed to avoid the post-accession 

monitoring instruments concerning the rule of law imposed by the EU on Bulgaria and Romania. 

Bearing in mind the experience from the 2007 enlargement, the EU took a more austere ne-

go a ng posi on with Croa a on closing Chapters 23 and 24 pertaining to ‘Judiciary and Fun-

damental Rights,’ and ‘Jus ce, Freedom and Security,’ respec vely. While one could argue that 

Croa a escaped the post-accession monitoring because it was forced to do a be er job than 

Bulgaria and Romania of implemen ng the effec ve rule of law, the fact is that the EU officials 

became aware of the “ques onable effects of the Coopera on and Verifica on Mechanism,”14 

and therefore decided to rely more on “so  pressure” to ensure the effec ve implementa on of 

the rule of law in Croa a.
10 See in L. Stan. 2012. Transi onal Jus ce in Post-Communist Romania: The Poli cs of Memory (Cam-
bridge: Cambridge University Press).
11  Look into M. Spirova. 2010. “Bulgaria since 1989,” in S. P. Ramet (ed), Central and Southeast European 
Poli cs since 1989, cit.: 401-421.
12 For more details on Coopera on and Verifica on Mechanism see in F. Trauner. 2011. The Euro pea ni-
za on of the Western Balkans (Manchester: Manchester University Press).
13 D. Winland. 2008. “Ten Years Later: The Changing Nature of Transna onal Ties in Post-independence 
Croa a,” in D. Kostovicova and V. Bojicic-Dzelilovic, Transna onalism in the Balkans, cit.: 79-93; and S. P. 
Ramet (ed), Central and Southeast European Poli cs since 1989, cit.
14 K. O . 28 June 2013. Croa a and the EU: The Catch-Up Issue (CEPS Commentary). Available online at 
<www.ceps.eu/ceps/dld/8210/pdf, at 4>.
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This shows that not only EU candidate countries, but even the EU member states 

did not manage to resolve all the problems with regard to a func oning system of rule 

of law, which places the rule of law implementa on in the SEE high on the agenda of 

future legal and poli cal science research interest. What par cularly struck us, and what 

also presents the driving impetus for the research behind this publica on, is the fact 

that despite constantly growing EU efforts in promo ng the democra c rule of law in 

the SEE,15 the dynamics of interna onal impact, and par cularly the causal impact of 

interna onal instruments on domes c outcomes, remains a highly under-theorized and 

under-researched area.16 In deciding to confront these complex issues, we are aware that 

we could not provide defini ve answers to all of them, and we have chosen to analyze 

the experience of the EU’s transforma ve engagement in the candidate countries taking 

part in the SAP within the field of reform of the judiciary.

1.2. Rule of Law and the Judicial Reform Sector as Essen al Elements 

of the EU´s Condi onality Strategy
Democra c consolida on is in mately linked with the effec veness of rule of law, but, 

at the same me, the concepts of democracy and rule of law are not iden cal. This can be 

seen from the different historical development of the English common law tradi on on 

the one hand, and con nental European civil law tradi ons on the other.17 However, as 

Kochenov describes for the Eastern enlargement process, “the structure and substance of 

the Copenhagen-related documents does not make any dis nc on between the assessment 

of democracy and the Rule of Law. In the course of the pre-accession, the Commission opted 

for fusing their assessment,”18 with the effect that it gained poli cal maneuvering space for 

more specific policy prescrip ons in the process. Moreover, rule of law as a cons tu onal 

15 For instance see into T. Carothers (ed). 2006. Promo ng the Rule of Law Abroad (Washington D. C.: 
Carnegie Endowment for Interna onal Peace); A. Magen and L. Morlino. 2008. Interna onal Actors, 
Democra za on and the Rule of Law (New York: Routledge); L. J. Cohen and J. R. Lampe (eds). 2011. Em-
bracing Democracy in the Western Balkans: From Post-conflict Struggles toward European Integra on 
(Washington, D.C.: Woodrow Wilson Center Press).
16 In conclusion of his Europeaniza on review essay, Sedelmeier calls precisely for the causal impact of 
interna onal instruments on domes c outcomes to be addressed in future research dealing with this 
topic; see U. Sedelmeier, Europeaniza on in New Member and Candidate States, cit.
17 A number of theore cally informed studies have debated the rule of law concept dilemma; for 
example, see T. Fleiner, L. R. Basta. 2009. Cons tu onal Democracy in a Mul cultural and Globalized 
World (Berlin, Heidelberg: Springer); L. Pech. 2009. “The Rule of Law as a Cons tu onal Principle of the 
European Union,” Jean Monnet Working Paper 04/09.
18 D. Kochenov. 2007. The Failure of Condi onality: Pre-accession Condi onality in the Fields of De mo-
cracy and the Rule of Law: A Legal Appraisal of EU Enlargement (Rijksuniversiteit Groningen): 76.
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principle and ins tu onal mechanism in legal textbooks’ descrip ons is quite different 

from prac cal requirements with regard to the conceptualiza on and opera onaliza on of 

benchmarks for monitoring processes in the SAP, as can be seen from applied research.19 

Nevertheless, the most recent “Enlargement Strategy and Main Challenges 2012-2013” 

in the Communica on from the Commission to the European Parliament and the Council 

spells out that “Strengthening the rule of law and democra c governance is central to the 

enlargement process […]” and that “[…] [t]he lessons learnt from previous enlargements 

highlight the importance of an increased focus on these areas and further improving the 

quality of the process.”20 Moreover, the European Commissioner for Enlargement, Štefan 

Füle, when presen ng the Enlargement Strategy in 2010, underscored that “the EU expects 

a convincing track record in the fulfillment of these benchmarks, in par cular regarding 

judiciary and fundamental rights. Accession nego a ons do not simply involve cking boxes 

about legisla ve approxima on. Countries must build a credible track record of reform and 

implementa on, in par cular in the area of rule of law.”21 The recent document, as well 

as the address of the Commissioner, thus highlight again the importance of rule of law 

implementa on and judicial sector reform for overall progress in the SAP. 

In conclusion, despite the fact that academic scholarship and democra c poli cs agree 

on rule of law as a legi mizing principle for the exercise of state authority, there is no uniform 

“European standard” for ins tu on-building or monitoring ac vi es by the EU in this area. 

Moreover, empirical research inves ga ng the EU’s “transforma ve power”22 with regard to 

the effec veness of rule of law and judicial sector reform is only in its infancy,23 which means 

that comprehensive, compara ve and interdisciplinary research with a strong focus on rule 

of law is s ll missing. This is precisely the gap this book a empts to close.

19 European Commission. July 2004. “Re-enforcement of the Rule of Law. Division of Competences and 
Interrela ons between Courts, Prosecutors, the Police, Execu ve and the Legisla ve Powers in the Wes-
tern Balkans Countries.” Strategic Studies in CARDS 2003. Final Report.
20 Enlargement Strategy and Main Challenges 2012-2013. Communica on from the Commission to the 
European Parliament and the Council (COM [2010] 660. Brussels: 10.10.2012): 2.
21 Š. Füle European Commissioner for Enlargement and Neighborhood Policy Presenta on of Enlargement 
Package European Parliament – Foreign Affairs Commi ee (AFET) (Brussels: 9 November 2010). Available 
online at <h p://europa.eu/rapid/press-release_SPEECH-10-638_en.htm>.
22 This concept was developed in H. Grabbe. 2006. The EU’s Transforma ve Power: Europeaniza on 
through Condi onality in Central and Eastern Europe (London: Palgrave Macmillan).
23 As concluded in research by D. Kochenov, The Failure of Condi onality: Pre-accession Condi onality 
in the Fields of Democracy and the Rule of Law: A Legal Appraisal of EU Enlargement, cit.; and F. Traune. 
2009. “From membership condi onality to policy condi onality: EU external governance in South Eas-
tern Europe,” Journal of European Public Policy: 774 – 790.
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1.3. “Europeaniza on” 
‘Europeaniza on’ is the key concept in the explora on of the impact that EU 

integra on had on democra c consolida on in Central and Eastern Europe. Democra c 

consolida on, including the establishment of an effec ve system of rule of law as part of 

the more general ‘top-down’ process of ‘Europeaniza on,’ however, does not only affect 

the old and new members of the EU. The concern of a third genera on of scholars of EU 

integra on is the evalua on of the influence of EU ins tu ons, rules and policy-making 

processes and their impact on the laws, ins tu ons and iden es of third countries. 

Therefore the study of EU external rela ons is not only understood as a foreign policy 

approach in the context of interna onal rela ons, but also as a form of “governance 

export”24 and “norm diffusion.”25 

Seen from this perspec ve, the assessment of ins tu onal and policy changes is 

directly related to the poli cal, economic, and societal features that define different 

phases of post-communist transforma on, so that in prac ce “revolu on, reform and 

Europeaniza on […] come together or conflict with each other in the formula on of 

public policy.”26 Due to their interrelatedness and complexity, these processes cannot 

be treated as an appendix to the legal approach of European studies, but have to be 

studied with regard to “broader theories of social change”27 and with an interdisciplinary 

methodological approach. 

24 A. Magen. 2007. “Transforma ve Engagement Through Law,” European Journal of Law Reform 9(3) 
(Eleven Interna onal Publishing): 361-393.
25 F. Schimmelfenning. 2000. “Interna onal Socializa on in the New Europe: Ac on in a Ra onal Ins -
tu onal Environment,” European Journal of Interna onal Rela ons 6(1): 109-139.
26 A. Mungiu-Pippidi. 2008. “The EU as a Transforma on Agent. Lessons Learned from governance re-
forms in East Central Europe,” Her e School of Governance – working papers 33:22.
27 Ivi. 
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2. Conceptualiza on and Opera onaliza on
      of the Research Problem

2.1. The Analy cal Framework
In line with previous scholarship on ‘Europeaniza on,’28 we understand this pheno menon 

as a poli cally driven process by which EU ins tu ons, rules and policy-making processes 

impact the legal systems, ins tu onal mechanisms and collec ve iden ty forma on of non-

EU member states. Hence, the central research focus with regard to a mul factor analysis 

remains the same for this book: the existence and kind of influence the EU ins tu ons is taken 

as the independent variable, so that the EU ins tu ons and the countries of South East Europe 

selected for compara ve purposes –namely Bosnia-Herzegovina, which has concluded a Sta-

biliza on and Associa on Agreement; Kosovo, which is a poten al EU candidate; Macedonia, 

which is enjoying candidate status but also experiencing serious problems in the stability 

of its ins tu ons; Montenegro, which is currently in the phase of accession nego a ons; 

and Serbia, which is set to open its accession nego a ons in January 2014– form the basic 

units of analysis.From this basic analy cal framework, a subset of more concrete research 

ques ons follows: How much pressure has been put by EU ins tu ons on domes c poli cal 

elites? Which incen ves are given? Under which condi ons are EU rules adopted? How and 

when does ‘formal change’ through legal transposi on of the EU Acquis Communautaire onto 

na onal legal systems, i.e. rule adop on, not only mean lip-service to EU requirements, but 

also trigger rule implementa on and norm socializa on, i.e. behavioral changes? 

In contrast to the previous ‘southern enlargement,’ when Greece, Spain and Portugal 

became full members on the basis of a feeling of ‘solidarity’ with those countries’ efforts to 

stabilize new democra c regimes, the well-known Copenhagen and Madrid Council’s criteria 

from the early 1990s linked accession and membership in the EU to ‘poli cal’ condi onality 

as concerns the stability of ins tu ons guaranteeing democracy, rule of law, and protec on 

of human and minority rights. These criteria are seen both as legal principles stemming 

from EU primary law, but also as core values of the European Union and prerequisites in the 

forma on of a post-na onal European iden ty. In addi on, the ability to fulfill the obliga ons 

of membership by implementa on of the EU legal order, i.e. the Acquis Communautaire, is 

basically seen –in legal discourses– as a “technical”29 condi onality requirement. 
28 U. Sedelmeier, Europeaniza on in New Member and Candidate States. cit; and U. Sedelmeier, Euro-
peaniza on in New Member and Candidate States, cit.
29 D. Kochenov, The Failure of Condi onality: Pre-accession Condi onality in the Fields of Democracy 
and the Rule of Law: A Legal Appraisal of EU Enlargement, cit.
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However, when examining the specific strategies and instruments used by the 

EU and posing the ques on which of them are most effec ve, as this project seeks 

to do, it becomes obvious that rule adop on and the implementa on of the Acquis 

Communautaire is not only a technical ma er, but a highly poli cal affair. The Acquis 

is not only a formal body of law, but a “framework in which shared policies and values 

are established and through which they are implemented.”30 Since –with regard to 

our unit of analysis– non-EU member states’ elites have no say in the formula on and 

decision-making process of EU ins tu ons, and due to the asymmetric power the EU 

exercises through the Copenhagen/Madrid condi onality in rule transfer, not only has 

the EU been characterized as an “imperial hegemon”31 or a “coopera ve empire,”32 

but the ques on has arisen of why –with the excep on of Montenegro– poli cal and 

economic elites in the countries of concern for our research should give in to external 

pressure, if membership as the main incen ve is uncertain or a ainable only in a more 

distant future?33 One of the main foci of this research project is thus to explore which 

strategies and condi ons can facilitate the effec veness of the Europeaniza on process 

within the SAP. Must “membership condi onality,” if it is no longer fully credible, simply 

be supplemented by a more short-term oriented “policy condi onality,”34 as Trauner 

recommends? Or does this approach remain trapped in the logic of intergovernmental 

nego a ons following from a “realist” interna onal rela ons approach?

This ques on again raises a more theore cal problem. Several scholars –based on 

Ma rch/Olsen’s seminal dis nc on of the “logic of consequen ality” versus the “logic 

of ap propriateness”35– have already created a theore cal framework with two analy-

cally dis nct approaches, namely “ra onalist ins tu onalism” and “construc vist in-

s  tu onalism.”36 Ra o nalist ins tu onalism, based on “cost-benefit calcula ons”37 by 

30 A. Magen, Transforma ve Engagement Through Law, cit.: 363.
31 Ivi.
32 J. Zielonka. 2006. Europe as Empire. The Nature of the Enlarged European Union (Oxford: Oxford 
University Press).
33 F. Schimmelfenning and A. M. Cirtautas. 2010. “Europeaniza on Before and A er Accession: Con di-

onality, Legacies, and Compliance,” Europe-Asia Studies 62(3): 421-441.
34 F. Trauner. 2009. “From membership condi onality to policy condi onality: EU external governance in 
South Eastern Europe,” Journal of European Public Policy: 774 – 790.
35 J. G. March and J. P. Olsen. 2004. “The Logic of Appropriateness,” Arena Working Papers 04/09 
(Oslo).
36 Sedelmeier first developed such an analy cal framework in U. Sedelmeier. 2006. “The EU’s role as 
a promoter of human rights and democracy: enlargement policy prac ce and role forma on,” in O. 
Elgstrom and M. Smith (eds). 2006. The European Union’s role in interna onal poli cs: concepts and 
analysis (London: Routledge): 118-135.
37 F. Schimmelfennig and U. Sedelmeier (eds). 2005. The Europeaniza on of Central and Eastern Europe 
(New York: Cornell University Press).
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both EU ins tu ons and domes c elites, will thus deal with par cular ques ons, such 

as the “norma ve clarity”38 of EU demands, which is a special problem in the field of 

rule of law as men oned above, and the credibility of condi onality in general. Several 

scholars have already observed from studying previous enlargements that the Acquis as 

a strategic instrument remains exclusively in the hands of the EU ins tu ons, and that 

this allows “strategic content adjustment” with regard to the “scope, determinacy, and 

flexibility” of the Acquis, resul ng in the accusa on on the part of these scholars that the 

EU prac ces a strategic game of condi onality stretching or “moving the goal posts.”39 

This sugges on will, of course, play into the hands of domes c “gatekeeper elites”40 who 

are not interested in quick EU membership, such as economic elites who are content with 

a quick profit-maximizing logic against EU rules enforcing more compe on, or poli cal 

elites, both in power and opposi on, who will avoid rule adop on and implementa on 

if they fear nega ve consequences for their support in the next elec ons.

Construc vist ins tu onalism, based on the “logic of appropriateness,” deals with the 

process of “norm socializa on,” in which domes c elites and popula ons at large internalize 

EU norms which they regard as legi mate. The construc vist approach regards the use of 

‘so  instruments’ as of primary importance in order to persuade and to socialize domes c 

elites. Following from the “logic of appropriateness” we thus set up the hypothesis that rule 

transfer can be effec ve only if domes c elites and popula ons ‘iden fy’ with the EU and 

are thus open to “norm socializa on” through persuasion and norm internaliza on. 

Hence, the EU’s impact depends on the resonance between EU demands and do-

mes c rules. However, whether or not EU rules will be successful in redefining the 

interests and iden es of domes c actors engaged in a social learning process de-

pen ds on a number of independent variables, including the persistence of the legacy 

of communist rule, the price of the adjustment cost, and the role of the local elites. 

This is also highlighted by recent explora ve research on the ex-Yugoslav republics. 

Based on a literature review of domes c sources, Džihić/Segert41 hypothesize that the 
38 O. March, The Logic of Appropriateness, cit.
39 D. Kochenov, The Failure of Condi onality: Pre-accession Condi onality in the Fields of Democracy 
and the Rule of Law: A Legal Appraisal of EU Enlargement, cit.; A. Magen, Transforma ve Engagement 
Through Law, cit.
40 V. I. Ganev. 2008. “Explaining Democra c Success as an Analy cal Challenge: Why are Romania and 
Bulgaria in the EU?,” NewsNet 48(4); D. Jano. 2010. The Europeaniza on of Western Balkans: A Fuzzy 
Set of Qualita ve Compara ve Analysis of the New Poten al EU Member States (Saarbrücken: VDM 
Verlag); J. Tolstrup. 2010. “When can External Actors Influence Democra za on? Leverage, Linkages, 
and Gatekeeper Elites,” CDDRL Working Papers 118: 1-31.
41 V. Džihić and D. Segert. 2009. “Das jugoslawische Rätsel: Enklavendemokra e, Staatsschwäche und 
Probleme externer Demokra eförderung,” Südosteuropa Mi eilungen 03-04: 51 – 63.
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problems of “enclave democracies” or “electoral authoritarianism” in some of the ex-

Yugoslav republics remain persistent not only as a result of ongoing ethno-na onalist 

mobiliza on of the popula on by interwoven economic and poli cal elites interested in 

the preserva on of poli cal power for their private economic interests, but also because 

of the (wrong) percep on that external support is the key for the solu on to overcome 

“frozen democra c consolida on” in those countries. They argue that not only both 

actors, the EU ins tu ons and the domes c elites, but also popula ons are trapped in 

“unrealis c expecta ons, hegemonial interests, wrong percep ons and mimicry on both 

sides.”42 In conclusion, they require from future research on “Europeaniza on” in the 

WBCs to take the “cardinal problem” into account that external support for democracy 

and rule of law promo on is not seen as “poli cally neutral” by both elites and the 

popula on at large, so that Europeaniza on might end up in “cultural aliena on” instead 

of an internaliza on of “European values.” 

Seen from these perspec ves and against previous hypotheses,43 we conclude for our 

analy cal framework that ra onalist and construc vist ins tu onalism do not necessarily 

exclude each other, but are not necessarily complementary either. But this has not yet 

been empirically tested in a comprehensive and compara ve way. 

2.2. Reconceptualiza on of the “Spiral Theory” 
Hence, we will first of all re-conceptualize the dichotomy of “ra onalist” and “con-

struc vist” ins tu onalism by reframing the poli cal processes within a comprehensive 

analy cal framework for the assessment of the “dialec cs” of these two logics for the en re 

process of rule transfer, rule adop on, rule implementa on and norm socializa on, leading 

to poli cal and social change. We will therefore make use of the “spiral theory,”44 originally 

elaborated by Risse, Ropp and Sikkink for the analysis of human rights compliance, as well as 

their differen a on of “phases” in order to elaborate more detailed research ques ons and 

hypotheses for the iden fica on of the interplay between the logic of consequen ality and 

the logic of appropriateness, or, in other words: When and how will “ra onal” interests based 

on cost-benefit calcula ons be transformed into “common” values and a tudes; i.e., when 

and how will intergovernmental “bargaining,” based on the percep on of different interests 

42 Ibidem, 62.
43 T. A. Börzel and T. Risse. 2000. “When Europe Hits Home: Europeaniza on and Domes c Change,” 
European Integra on online Papers (EIoP) 4(15).
44 T. Risse, S. Ropp and K. Sikkink. 1999. The Power of Human Rights (Cambridge: Cambridge University 
Press).
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according to the logic of a zero-sum game, be transformed into “nego a ons” in prepara on 

for EU membership based on the percep on of a common goal, thereby transcending the 

“us versus them”45 feeling as a prerequisite for norm socializa on by Europeaniza on?

 Graph 1.1: Europeaniza on Theory

45 P. L. Berger and T. Luckmann. 1966. Die gesellscha liche Konstruk on der Wirklichkeit (Frankfurt am 
Main: Fischer).
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We observe that the interests of poli cal and economic elites as possible “veto” 

players and units of analysis is under-researched. Previous studies46 clearly demonstrate 

that the EU has almost no “leverage”47 if regime change through democra c consolida on 

or ‘revolu ons’ is not successful, because illiberal elites have come into power through 

de mocra c elec ons (Slovakia under Meciar, Croa a under Tuđman), resul ng in a si-

tua on in which they and the winners of priva za on form a “predatory elite” that has 

to fear the ap plica on of, for instance, EU compe on law and restric ons on sta te 

aid.48 Hence, the EU methodology applied by a “top-down dynamic focusing on inter-

governmental bargai ning, […] including the legalis c, technocra c approach to promote 

reforms”49 and accom pa nied by regular monitoring, financial and technical assistance 

and the development of socia liza on through technical commi ees, twinning, and 

selec ve par cipa on in EU programs may have its limits, depending on the phases from 

bargaining to norm internaliza on. 

2.3. Research Opera onaliza on 

Rule of law and the judicial sector reform as important elements of the “Euro-

pea  ni  za on” process are highlighted by recent reports on the nego a ons for the 

accession of the Republic of Croa a to the EU. As Turkalj argues, Chapter 23 on ‘Judiciary 

and Fundamental Rights’ is considered to be “crucial” for the outcome of the en re 

nego a on process, in par cular with regard to the benchmarks for the opening of 

Chapter 23 contained in a le er of the Presidency of EU.50 However, as can be seen from 

these documents, rule of law and judicial sector reform remain vaguely defined concepts 

due to “the lack of a coherent theory of judicial independence, and the difficulty to 

46 A. Mungiu-Pippidi. 2008. The EU as a Transforma on Agent. Lessons Learned from governance re-
forms in East Central Europe, cit.; S. P. Ramet and P. Wagner, Post-socialist models of the rule in Central 
and Southeast European words, cit.: 9-37.
47 S. Levitsky and L. Way. 2005. “Interna onal Linkage and Democra za on,” Journal of Democracy 
16(3): 20-34.
48 S. Fisher. 2006. Poli cal Changes in Post-Communist Slovakia and Croa a. From Na onalist to Euro-
peanist (London: Palgrave).
49 A. Magen, Transforma ve Engagement Through Law, cit.: 388.
50 Speech by Kris an Turkalj, former member of the Nego a on Team responsible for Chapters 23 “Ju-
diciary and Fundamental Rights” and 24 “Jus ce, Freedom and Security” in the Ministry of Jus ce of the 
Republic of Croa a. K. Turkalj. 29-30 April 2010. “Nego a ons for the Accession of the Republic of Croa a 
to the European Union in the Area of Jus ce (‘State of Play for Chapters 23 and 24’).” Paper presented at 
the Conference ‘Croa a on the Eve of EU Accession: The Path of Reform’ (Zagreb: Croa a).
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measure the performance of the judicial system,”51 as has been observed with regard to 

the monitoring ac vi es in the Eastern enlargement process.52 

This is the reason for the purposes of this research we have made use of a com-

prehensive set of “benchmarks” already elaborated on behalf of EuropeAid by Joseph 

Marko et.al.53 for the opera onaliza on of our norma ve and empirical analyses, namely 

poli cal, economic and ethnic challenges to judicial independence stemming from the 

establishment of such new ins tu ons as “High Judicial Councils” whose members are 

appointed by parliaments and/or the execu ve, the low level of salaries paid in the 

judiciary, or propor onal ethnic representa on (where applicable) even in the judiciary, 

which raises challenges for the no on of “fair trial” that have not been empirically 

studied so far. Secondly, independence must be balanced with accountability against 

the danger of a “government des judges.”54 Thirdly, independence and accountability 

are of no effect if judges and prosecutors are not efficient and effec ve. Hence, capacity-

building in the judicial sector and the effec veness of its ins tu onal mechanisms are 

func ons that have to be studied both from a norma ve and an empirical perspec ve. 

Acknowledging various issues included in the Jus ce and Home Affairs (JHA) policies 

of the EU, from asylum and border control to the fight against corrup on and organized 

crime, this book does not deal with the effect of EU policies in this sector covered 

by Chapter 24, but focuses on the norma ve and empirical analysis of the effec ve 

func oning of the judiciary in five case study countries. 

More specifically, the mul na onal and interdisciplinary research team has studied 

the ins tu onal reform carried out in the judicial sector through a content analysis of legal 

rules and administra ve regula ons adopted for this purpose, and their implementa on. 

Therefore, the more detailed research ques ons addressed in this book are: 

1) What EU requirements are developed in the monitoring process?  

2) Which organiza onal-ins tu onal reforms have been made? 

3) Which gate-keeper elites resisted these reforms? 

51 Ivi.
52 A. Mungiu-Pippidi, The EU as a Transforma on Agent. Lessons Learned from governance reforms in 
East Central Europe, cit.
53 Re-enforcement of the Rule of Law. Division of Competences and Interrela ons between Courts, 
Prosecutors, the Police, Execu ve and the Legisla ve Powers in the Western Balkans Countries (2004).
54 W. Sadurski, A. Czarnota and M. Krygier (eds). 2006. Spreading Democracy and the Rule of Law: The 
Impact of EU Enlargement on the Rule of Law, Democracy and Cons tu onalism in Post-Communist 
Legal Orders (Netherlands: Springer).
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4) Who (cri cal civil society actors) supported these reforms? 

5) What have been the effects and how did they change over the last decade with 

regard to independence, responsibility, efficiency, and effec veness bench-

marks?

The inves ga on of the state of the judiciary is based on an analysis of the ins tu-

onal reforms thus far performed in the five case study countries. Par cular focus is 

given to newly established ins tu ons such, as the High Judicial Councils, with the goal 

to assess whether they really provide poli cal independence to the judiciary. This task 

has been executed through an empirical study based on semi-structured interviews 

with representa ves of the judiciary, government employees and relevant domes c 

ex perts (legal scholars, NGO representa ves, journalists, interna onal organiza ons 

rep re senta ves), as well as a review of media repor ng. With regard to accountability, 

researchers empirically tested whether the judicial ins tu ons are effec ve in this 

ma  er, again with a special focus on the newly established ins tu ons and their role 

in maintaining accountability in working habits. The analysis of the training of judges 

orga nized by OSCE and expert NGOs (such as the Belgrade and Sarajevo Human Rights 

Centers) in terms of capacity building helped us to determine the efficiency of the judicial 

ins tu ons in the SEE. Special focus is given to the effec veness of the newly established 

Judicial Academies throughout the region, which are founded and en rely financed by 

the EU Commission. Finally, the effec veness of the judiciary is assessed through an 

analysis of the legal and ins tu onal reforms of, for instance, civil procedure in order to 

shorten the length of civil law suits, as well as through an assessment of the work of the 

newly established ‘special’ courts (labor courts, administra ve courts etc.) and cham-

bers (war crimes chamber, organized crime chamber etc.).

Based on such a comprehensive compara ve study of the judicial sector reform in 

the selected countries, we will finally be able to iden fy the possible “misfit”55 between 

the criteria established in the EU monitoring process, and the laws adopted by the 

parliaments of EU (poten al) candidate countries on the one hand, and the effec veness 

of the judiciaries, on the other. The analysis of these “misfits” will also enable us to 

cri cally assess not only the endogenous factors favoring or preven ng the reform of 

the judicial sector, but also the “dynamic” rule se ng in the EU monitoring process 
55 G. Falkner. 2003. “Comparing Europeaniza on Effects: From Metaphor to Opera onalisa on,” Euro-
pean Integra on online Papers 7; G. Falkner and M. Hartlapp. 2009 “Problems of Opera onaliza on and 
Data in EU Compliance Research,” European Union Poli cs 10(2): 281-304.
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and whether incomprehensibility, vagueness and the establishment of ad hoc new 

requirements is part of the problem rather than the solu on.

In addi on, we observed causal links through “process tracing”56 not only with re-

gard to the aspect of “leverage,” but also of “linkages:” Which learning processes take 

place through par cipa on in twinning-procedures, and, as far as the civil society sector 

is concerned, the establishment of strong networks of transna onal society? 

This book looks into the ins tu onal changes in the judiciary of SEE countries from 

2000 un l the present. The year 2000 in SEE was marked by the collapse of Slobodan 

Milošević’s authoritarian regime in Serbia and Montenegro, and the ‘second’ democra c 

revolu on through general elec ons in Croa a. These events provided the path for the 

democra c consolida on and economic reform of the region based on a commitment 

of all relevant poli cal actors to EU integra on. Furthermore, at the same me the EU 

launched its new Western Balkans policy based on the Stabilisa on and Associa on 

Process, which offered the countries of region the ‘perspec ve’ of eventual EU member-

ship. By taking the whole thirteen years into account, the research elaborated in this 

publica on will hopefully be able to cri cally answer the ques on of whether and how 

this process can be more effec ve in the future.

2.4. Research Methods 
With regard to the methods used, the en re book is based on a “neo-ins tu onal 

approach,” which a empts to overcome the separa on of research by EU legal scholars, 

lawyers, and poli cal scien sts and to re-integrate the different aspects of legal and 

poli cal analyses through the logic of “func onal interdependence.”57 Hence, the nor-

ma ve and empirical analyses have used the same wri en documents, i.e. legally binding 

and non-binding EU law, ‘so  law,’ declara ons, etc., while applying their respec ve 

methods of descrip on, analysis and interpreta on not only to texts, but also to the 

empirical results of research. In addi on, qualita ve empirical analysis required not 

only the iden fica on of all relevant texts, but also actors through explora ve expert 

56 L. Morlino, and A. Magen. 4-5 October 2004. “EU Rule of Law Promo on in Romania, Turkey and 
Serbia-Montenegro: Domes c Elites and Responsiveness to Differen ated External Influence.” Paper for 
CDDRL (Stanford: SIIS).
57 J. Marko. 2008. “The Law and Poli cs of Diversity Management: A Neo-Ins tu onal approach,” 
Eu ropean Yearbook of Minority Issues 6. 2006/07 (Leiden: Brill): 252-279; J. Marko and M. Hand-
stanger. 2009. “The interdependence of Law and Poli cal Science: About the ‘essence and value’ of 
a ‘Juristenpolitologie’- approach: Wolfgang Mantl for his 70th birthday,” Vienna Online Journal on 
Interna onal Cons tu onal Law 3(2).
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interviews and in-depth interviews with these actors to test the research hypotheses 

following from the framework of the re-conceptualized spiral theory for Europeaniza on. 

The empirical analyses of Europeaniza on are elaborated by in-depth interviews based 

on a semi-structured ques onnaire, with representa ve samples comprised of a total of 

52 representa ves of the poli cal elites, economic elites, and rule-of-law enforcement 

officers of the respec ve countries of concern. 

With regard to the compara ve method applied, to begin with we made a selec on 

of countries according to their status in the EU accession process. Bearing this in mind, 

we were able to iden fy with more precision the independent variables in the pre-

accession processes. Hence, our sample for comparison includes a selec on of countries 

according to their status in the accession process, namely (1) Bosnia-Herzegovina, which 

have signed Stabiliza on and Associa on Agreements, but also have serious problems 

with state ins tu ons’ stability due to the unresolved statehood and na onality issues; 

(2) Kosovo, as a poten al candidate country; (3) Macedonia, which is a candidate for EU 

accession but with no date set for commencing accession nego a ons; (4) Montenegro 

as a candidate country in the process of accession nego a ons; and (5) Serbia, which is 

enjoying candidate status with January 2014 set for the opening of accession nego a ons. 

By going beyond enlargement in our choice of countries and examining the interac on 

between EU strategies of transforma ve engagement and domes c dynamics in Bosnia – 

Herzegovina, Kosovo, Macedonia, Montenegro, and Serbia, we will be able to draw more 

general conclusions about the mechanism and limita ons of EU influence on domes c 

change than would be possible by focusing on a single case study country.

Table 1.1: Case study countries

Category                                                                                                                        Case Study Country

SAA country                                                               Bosnia-Herzegovina
Poten al candidate country                            Kosovo
Candidate county without date                                                                                                  Macedonia
Nego a ng candidate                                                                                                              Montenegro
Candidate country with date                                                                                                               Serbia
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During the process of selec on of our case study countries, we iden fied those 

sta tes that are subject to some type of EU transforma ve engagement strategy in the 

pre-accession phase of enlargement. We did not, however, exclude countries that can 

be characterized as non-consolidated democracies, namely, Bosnia-Herzegovina, which 

is s ll under “interna onal” control by a High Representa ve who is poli cally res pon-

sible to an interna onal “Peace Implementa on Council” and regularly reports to the 

UN Secretary General on “progress” in the implementa on of the Dayton Peace Ag-

reement.58 Almost the same holds true for Kosovo, which has been under “interna onal 

territorial administra on” since 1999 following UN-Security Council Resolu on 1244. 

Despite Kosovo’s having unilaterally declared independence in 200859 and adopted a 

cons tu on,60 interna onal supervisory mechanisms such as the United Na ons Mission 

in Kosovo (UNMIK), under the leadership of the Special Representa ve of the Secretary 

General (SRSG), and the European Union Rule of Law Mission (EULEX) are s ll in place 

and exercise full monitoring powers. Without having to clarify the “statehood ques on”61 

from the perspec ve of public interna onal law, it is, however, of special interest for our 

research to study the role of the EU in an interna onally administered framework both 

in Bosnia-Herzegovina and under UNMIK and, in par cular, the role of the EULEX mission 

since 2008, in order to gain more knowledge of problems facing the development of policy 

strategies for rule of law promo on and lessons to be learned for other conflict areas 

with no prospect of membership, such as the Caucasus and the European Neighborhood 

Policy (ENP). Finally, our study focuses on hard cases where problems of the legacy of 

post-communism and na onalist fractures entrench strong veto players in the domes c 

system, which poses equal challenges to the rule of law reforms promoted by the EU. 

Secondly, the compara ve method also helps to iden fy and to specify the inde-

pendent variables both in the norma ve and empirical analyses. First, we want to 

iden fy the “misfit”62 between EU law, the laws adopted by the parliaments of (poten al) 

candidate countries and the rule implementa on by execu ves and judiciaries, which 

shall be achieved by content analysis of legal rules, administra ve regula ons and deci-

58 F. Bieber, Bosnia and Herzegovina since 1990, cit.: 311-328.
59 R. Muharremi. 2008. “Kosovo’s Declara on of Independence: Self-Determina on and Sovereignity 
Revisited,” Review of Central and East European Law 33: 401-435.
60 J. Marko. 2008. “The New Kosovo Cons tu on in a Regional Compara ve Perspec ve,” Review of 
Central and East European Law 33: 437-450.
61 M. Weller. 2009. Contested Statehood: Kosovo’s Struggle for Independence (Oxford: Oxford University 
Press).
62 Falkner 2003 and 2009.
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sions. By comparing “vetos” and “veto players” in the different phases of the norm 

socializa on process also from the empirical level, we can finally see when, how and 

why the “logic of consequences” gives way to a “logic of appropriateness” or might be 

reversed again, so that neither “norm socializa on” at the domes c level, nor “learning 

processes” on the side of the EU take place. 

3. State of Research in the Field of Study

One of the basic func ons of the EU is to provide rules and mechanisms to regulate 

the behavior of public and private actors across integrated policy areas. In this context, 

Europeaniza on is understood as the domes c impact of European governance in the 

EU member states. Ladrech defined the Europeaniza on process as “reorien ng the 

direc on and shape of poli cs to the degree that EC poli cal and economic dynamics 

become part of the organiza onal logic of na onal poli cs and policy making.”63 

However, as discussed earlier, this “top-down” process of “Europeaniza on” is affec ng 

not only the old and new members of the EU, but also third countries, and in par cular 

(poten al) EU candidate countries. Our research falls within the scope of concern of a 

third genera on of scholars of EU integra on, whose principal interest is the inquiry into 

the alignment of EU (poten al) candidate countries’ legisla on, policies, and ins tu ons 

with the EU rules codified in the Acquis Communautaire. 

The EU’s impact on the rule of law norm socializa on in third countries depends 

on the “resonance” between EU demands and domes c rules. Previous research with 

regard to CEECs64 has already established the strong legacy of communist rule, in par-

cular in the administra ve sphere, and the high adjustment costs, meaning that do-

mes c cultural understanding and informal ins tu ons are key media ng factors de-

termining whether domes c actors engage in a social learning process in which EU 

rules (might) redefine their interests and iden es. The mushrooming literature on 

the Europeaniza on of EU candidate countries confirms that condi onality has indeed 

63 R. Ladrech. 1994. “Europeaniza on of Domes c Poli cs and Ins tu ons: The Case of France,” Journal 
of Common Market Studies 32(1): 69-88; 70.
64 U. Sedelmeier, The EU’s role as a promoter of human rights and democracy: enlargement policy 
prac ce and role forma on. cit; O. Treib, H. Bähr and G. Falkner. 2007. “Modes of governance: towards 
a conceptual clarifica on,” Journal of European Policy 14(1): 1-20; A. L. Dimitrova. 2010. “The New 
Member States of the EU in the A ermath of Enlargement: Do new European Rules Remain Empty 
Shells?,” Journal of European Public Policy 17(1): 137-148; D. Jano, The Europeaniza on of Western 
Balkans: A Fuzzy Set of Qualita ve Compara ve Analysis of the New Poten al EU Member States, cit.
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played a significant role in the EU integra on process, as it has successfully induced top-

down pressure on candidates. Second, empirical findings show that although the Acquis 

Communautaire is at the core of Europeaniza on in candidate countries, the “goals and 

contents of Europeaniza on are of a more general character.”65 This par cularly relates to 

the core goals of Europeaniza on, such as stability, security, democra za on, rule of law 

etc. Third, other instruments for promo ng EU norms, such as socializa on of domes c 

elites and persuasion, do not appear to have been “consistent and effec ve subs tutes 

for poli cal accession condi onality, even if they are described as unique EU strategies.”66 

Fourth, the literature confirms that only the credible prospect of membership appears 

to be a valid incen ve for Europeanizing impact in candidate countries. Finally, the Euro-

peaniza on literature concludes that the “EU’s impact is differen al across countries 

and issues,”67 and therefore is unable to provide all-out recommenda ons for the use 

of Europeaniza on in future waves of enlargement. This is precisely why our research 

focuses on the empirical research inves ga ng the EU’s influence with regard to the 

effec veness of rule of law and judicial sector reform, which un l now has remained 

a highly under-researched area,68 to which we hope to contribute by comprehensive, 

compara ve and interdisciplinary study. 

4. Book Structure

The book is organized in three parts. Besides the introduc on, Part I provides overview 

of the exis ng literature on Europeaniza on with specific focus on its effect on the rule 

of law. Part II a empts to provide accurate and up-to-date norma ve and empirical 

analysis of the state of judiciary reforms in Bosnia – Herzegovina, Kosovo, Macedonia, 

Montenegro, and Serbia. Part III, which only contains one chapter, offers answers to the 

ques on of the success of the Europeaniza on by rule of law implementa on in the SEE 

in the form of a comprehensive conclusion chapter, as well as policy recommenda ons 

intended to address the shortcomings in judiciary reform in SEE observed during the 

65 F. Schimmelfenning. 2012. “Europeaniza on beyond Europe,” Living Reviews in European Governance 
7(1): 22. 
66 Ibidem: 20.
67 U. Sedelmeier. 2011. “Europeaniza on in New Member and Candidate States,” Living Reviews in 
European Governance 6: 11.
68 D. Kochenov, The Failure of Condi onality: Pre-accession Condi onality in the Fields of Democracy 
and the Rule of Law: A Legal Appraisal of EU Enlargement. cit; and F. Trauner, From membership 
condi onality to policy condi onality: EU external governance in South Eastern Europe, cit.
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research that led to this book, as well as ideas for how the EU could enhance its influence 

in the rule of law promo on during the accession phase. 

Part II of this book explores the reform of the judiciary in five case study countries. 

This is mely, given the apparent problema c surrounding the effec ve rule of law in 

the region addressed in the process of European integra ons. As men oned earlier, 

rule of law norm socializa on in SEE remains understudied and undertheorized. The 

rich and diverse insights in Part I may in due course contribute to the understanding and 

conceptualiza on of this phenomenon in the Western Balkans region.

Adnan Kadribašić provides an insigh ul analysis of the structural reset of the ju-

diciary in Bosnia–Herzegovina from the end of the 1990s armed conflict in the country 

un l today. Interna onal presence in Bosnia–Herzegovina began as early as the global 

conflict management efforts in the early 1990s. This makes it difficult to differen ate 

between the influence of the Stabiliza on and Associa on Process, on the one hand, 

and, on the other, the pressure of other interna onal actors in the process of judiciary 

reform in the country. To overcome the troubles stemming from the interplay of a myriad 

of interna onal stakeholders, Kadribasic has in his research developed the dis nc on 

of different phases of the EU’s influence on judicial reforms. This chapter shows that 

even intermediate steps towards full EU membership, such as the signing of the SAA, 

create immediate posi ve momentum in accep ng EU rule of law condi onality. Bearing 

in mind the years Bosnia–Herzegovina will spend in the EU’s wai ng room, the author 

raises the ques on of what interim steps the EU could consider in an effort to boost 

further reforms in the rule of law field.

Chapter two of Part I describes the struggle for an independent judiciary in Kosovo, 

a country currently placed at the bo om of the EU integra ons. The author provides a 

norma ve and empirical dis nc on between pre-independence and post-independence 

phases of the rule of law implementa on, since Kosovo declared its Cons tu on, thus 

establishing an independent judiciary and appropriate ins tu onal se ng, only a er 

2008. Similarly to the situa on in Bosnia-Herzegovina, interna onal interference in 

Kosovo’s legal and judicial systems a er the conflict remains prevalent. In this regard, the 

author raises the ques on of the efficiency of the EULEX mission in Kosovo, par cularly 

bearing in mind recent cri cism made by the European Commission of poli cal inter-

ference within the judiciary, despite the safeguards for the independence of the judicial 

branch established within the recently adopted legisla ve framework.
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The third chapter in Part I, wri en by Vladimir Misev, con nues to focus on the 

ins tu onal reform of judiciary, with Macedonia as its case study country. This chapter 

differen ates between the EU’s role in the ini a on and implementa on of judicial 

reform in Macedonia. Bearing in mind the Greek–Macedonian name dispute, which has 

effec vely blocked Macedonia’s EU integra ons for almost a whole decade, it is observed 

that the EU, together with other interna onal organiza ons, had a crucial role in the 

commencement of judiciary reform, but since the blockade of the countries’ accession 

to the EU has lost much of its influence over the process. That is, since the Macedonian 

EU membership perspec ve has become distant and uncertain, the EU’s influence over 

domes c processes has lost its strength.

Adaleta  Bibežić and Marko Kmezić’s study on judicial reform in Montenegro portrays 

the judicial reform in the first of the selected five case study countries to officially embark 

on the EU accession nego a ons. This chapter describes the analy cal assessment of 

Montenegro’s performance in the rule of law implementa on conducted during the 

EU nego a ons. The authors note the recurrent problem of vagueness of rule of law 

defini ons in the accession chapters, whereas most of the benchmarks related to the 

judiciary reform remain poli cal criteria rather than the hard Acquis. 

Finally, Sanja Kmezić and Marko Kmezić’s chapter makes a very strong argument, 

using Serbia as their case study, to support the claim that legacies of the past act as en-

during obstacles against Europeaniza on. They describe how the judiciary s ll suffers 

from the long period of instrumentaliza on and erosion of professionalism which pe a-

ked in the final years of Slobodan Milošević’s rule. The authors present various Na onal 

Judicial Strategies applied a er the democra c revolu on; this is followed by the sys-

tema c scru ny of the implementa on of cons tu onal and other legal solu ons aiming 

to reform the Serbian judiciary. They conclude that the lack of clarity of EU de mands 

as well as the lack of credibility in the EU promise for membership impede the EU con-

di onality strategy from expor ng its rule of law standards to Serbia. However, the 

observed legi miza on of the EU rule of law demands among Serbian ci zens creates 

a fer le ground for the Union to implement other mechanisms for rule transfer, namely 

socializa on and persuasion.

In Part III of the book Marko Kmezić concludes the scope, depth and limita ons of the 

Europeaniza on by rule of law implementa on in the Western Balkans. The author concludes 

that the accession process generates unique, broad-based and long term support for the 
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establishment of the rule of law in the (poten al) candidate states. However, at the same 

me he observes number of shortcomings and wrong assump ons in EU’s rule of law export 

to the candidate states and offers specific recommenda ons in order to foster the process.

5. The Innova ve Character and Broader Impact 

      of the Book

First, the tradi onal top-down approach in Europeaniza on studies has in many cases 

underes mated the “construc vist ins tu onalist approach,” and as Sedelmeier argued 

already in 2006,69 it is exactly this approach that we hope will bring good results in the study 

of (poten al) candidate countries. But, as he argues, this needs more conceptualiza on 

efforts, which we hope to have provided with this research project. Trauner’s dis nc on 

between “membership condi onality” and “policy condi onality”70 is thus only one 

pos   sible further element for the more comprehensive analy cal framework we want 

to work on. Our re-conceptualiza on of the “spiral theory,” the selec on of countries 

for comparison and the elabora on of a comprehensive framework of analysis trying to 

overcome the theore cal dichotomies will thus provide new innova ve ground.

Secondly, while there are a number of single case studies, no comprehensive and 

com para ve empirical studies exist so far to test pre-accession monitoring of and com-

pliance with the rule of law implementa on in SEE, and/or to analyze the different roles 

that various gate-keeper elites play. In addi on, the reform of the rule-of-law sector 

has generally been neglected and has not been the object of comprehensive research 

to date. From the perspec ve of applied research, the project thus intends not just to 

advance scholarship on this topic, but also to have an impact on the policy strategy for 

the accession processes in the Western Balkans beyond the “wait-and-see”71 approach 

pursued by EU ins tu ons today.

69 See again in U. Sedelmeier, Europeaniza on in New Member and Candidate States, cit.
70 F. Trauner, From membership condi onality to policy condi onality: EU external governance in South 
Eastern Europe, cit.
71 Preoccupied with its internal affairs, the EU seemed to lose interest in keeping the promise of a Euro-
pean future for the Western Balkans. As a result it started to lose credibility and influence in a region that 
experienced the risk of sliding back towards instability. Cri cism of the EU’s “wait-and-see” approach 
to the Western Balkans was therefore addressed by academics in J. Marko. 2009. “A Response to the 
Interview with Michael Leigh, Director – General of the European Commission,” Journal of Southeastern 
Europe 33(1); H. Grabbe, G. Knaus, and D. Korski. 2010. “Beyond Wait- and- see: The Way Forward for 
EU Balkan Policy,” European Council on Foreign Rela ons.
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Thirdly, the en re project, based on a “neo-ins tu onal” approach, will strengthen 

interdisciplinary research in the study of the EU. By drawing on research methodology 

from poli cal science and law, it is our intent to help to overcome the gap between 

scholars of EU law and compara ve cons tu onal law on the one hand, and poli cal 

science on the other. 

Finally, we believe that our study on how to strengthen rule of law in transi on so-

cie es and weak or failed states will have a broader implica on for EU foreign policy not 

only in the sphere of democra za on, but also for sustainable economic development. 

In this regard, this book may be of interest also for other interna onal ins tu ons, such 

as the World Bank or UNDP’s economic research and strategies’ development in the 

fight against poverty. Secondly, with this publica on we also hope to be able to make a 

poli cal impact not only on the EU’s future enlargement and condi onality policies, but 

also the New Neighborhood Policy.
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Literature Review on Europeaniza on 

and Rule of Law

Marko Kmezić

1. Introduc on

This literature review will consider a recent strain of literature that does not only 

look at the instruments and the degree of EU impact on domes c poli cs and policies, 

but also analyzes how this impact takes place and how compliance with the EU norms 

can be induced.1 Since the main interest of this review is the EU’s influence over the 

1 A. P. Cortell, J. W. Jr. Davis. 2000. “Understanding the Domes c Impact of Interna onal Norms: A 
Research Agenda,” Interna onal Studies Review 2(1): 65–87; J. T. Checkel. 2001. “Why Comply? Social 
Learning and European Iden ty Change,” Interna onal Organiza on 55(3): 553-588; R. H. Linden, P. 
Cernoch, R. W. Clark and A. Freyberg-Inan (eds). 2002. Norms and Nannies. The Impact of Interna onal 
Organiza ons on the Central and East European States (Lanham: Rowman and Li lefield Publishers); M. 
A. Vachudova. 2005. Europe Undivided: Democracy, Leverage, and Integra on a er Communism (Oxford: 
Oxford University Press); F. Schimmelfenning and U. Sedelmeier (eds). 2005. The Europeaniza on of 
Central and Eastern Europe (Cornell University Press); D. Tamvaki, 2006. “The Copenhagen Criteria and 
the Evolu on of Popular Consent to EU Norms: From Legality to Norma ve Jus fiability in Poland and the 
Czech Republic,” in W. Sadurski, A. Czarnota, M. Krygier (eds), Spreading Democracy and the Rule of Law? 
The Impact of EU Enlargement on the Rule of Law, Democracy and Cons tu onalism in Post-Communist 
Legal Orders (Springer Netherlands): 149-171; A. Sajo 2006. “Becoming Europeans: The Impact of EU 
Coms tu onalism on Post-Communist Pre-Modernity,” in W. Sadurski, A. Czarnota, M. Krygier (eds), 
Spreading Democracy and the Rule of Law? The Impact of EU Enlargement on the Rule of Law, Democracy 
and Cons tu onalism in Post-Communist Legal Orders, (Springer Netherlands): 175-192; M. Zirk-Sadowski. 
2006 “Transforma on and Integra on of Legal Cultures and Discourses—Poland,” in W. Sadurski, A. 
Czarnota, M. Krygier (eds.), Spreading Democracy and the Rule of Law? (Netherlands: Springer): 299-
311; H. Grabbe. 2006. The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central 
and Eastern Europe (London: Palgrave Macmillan); D. Kochenov. 2008. EU Enlargement and the Failure of 
Condi onality: Pre-accession Condi onality in the Fields of Democracy and the Rule of Law (The Hague: 
Kluwer Law Interna onal); A. Mungiu-Pippidi. 2008. “The EU as a Transforma on Agent. Lessons Learned 
from governance reforms in East Central Europe,” Her e School of Governance – Working Papers 33. V. I. 
Ganev. 2008. “Explaining Democra c Success as an Analy cal Challenge: Why are Romania and Bulgaria 
in the EU?” NewsNet 48(4); C. Gordon. 2009. “The Stabilisa on and Associa on Process in the Western 
Balkans: An Effec ve Instrument of Post-conflict Management?” Ethnopoli cs 8(3): 325-340.
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candidate states, it is of par cular importance to analyze lessons learned from studies 

on the effec veness of condi onality with regard to Central and Eastern European 

Countries (CEEC) and their recent EU accession processes. Finally, par cular a en on 

will be dedicated to the EU impact on the rule of law norms diffusion in the course of the 

current EU integra ons in the Southeast European countries (SEE). 

The aim of the literature review is to explore and assess the causal mechanisms that 

determined and/or influenced the domes c dynamics in CEEC and SEE in the context of the 

European integra on and European Union enlargement process. Even in the case of the CEEC, 

academics have iden fied “[o]ne of the persistent fears in the European Union […] that the 

accession countries will be unable to catch up with the prevailing prac ces of cons tu onalism 

and the rule of law that supposedly ground the common tradi on of Europe.”2 This is why 

Tamvaki describes characteris cs of a “socializa on process” through which Western Europe 

diffuses its shared beliefs and ins tu onal prac ces to the “untrained” East.3

Scholars have iden fied a variety of important factors shaping the CEEC post-com-

munist transi ons, such as ini al condi ons, ins tu onal choices, ming and sequencing 

of reforms, communica on and quality of policies, the strengths of state apparatus, 

ethnic composi on, geographic proximity to the West and external support. However, a 

sustainable set of causal rela ons between these factors is s ll missing. Domes c factors 

ma er, but so do cultural and historical legacies, as well as external pressures. There is 

a high degree of interplay between internal and external factors affec ng transi ons in 

Eastern Europe on the way towards European accession.

The assessment of ins tu onal and policy changes is directly related to the poli cal, 

economic, and societal features that define different phases of post-communist trans-

forma ons. Theore cally, the “return to Europe,” the democra za on process, and the 

establishment of a func onal market economy represented the main objec ves of the 

CEEC embarked on transi on. In prac ce, “Revolu on, Reform and Europeaniza on […] 

come together or conflict in the formula on of public policy in East Central European 

countries.”4 Due to the complexity of these processes, accession of the East European 

new member countries should not be treated as an appendix to the legal approach of 

European studies, but “needs to anchor itself in broader theories of social change.”5

2 A. Sajo, op. cit.: 175.
3 D. Tamvaki, op. cit.
4 A. Mungiu-Pippidi, op. cit.: 5.
5 Ivi.
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The survey of the exis ng literature on the SEE and CEEC’s EU accession can be 

di vided into three sec ons, situated at the intersec on of compara ve poli cs and 

interna onal rela ons. The first approach regards the literature on post-communism 

and the impact of external actors on domes c poli cs. The second part concerns the 

interna onal ins tu ons literature in interna onal rela ons, seeking to explain how 

interna onal ins tu ons can have an impact on domes c poli cs through norms 

trans mission, underscoring the nature of EU compliance. The third part presents the 

current picture of the Europeaniza on process and the literature that deals with EU 

condi onality and socializa on in general, as well as its impact on norm socializa on, 

in par cular. Within the last strand of reviewed literature, special focus will be given to 

empirical findings in the sphere of the rule of law.

2. Post - Communist Transi on

The literature on post-communist transi on underscores the differences and simi-

lari es that emerged in the post-communist world, which eventually evolved from nine 

states in 1989 to sixteen in 2013. It is not surprising that the former Soviet Republics 

followed different trajectories from the CEECs and, by 1995, the poli cal systems of 

the former communist region ranged from liberal democracy to rigid authoritarianism.6 

Also, the varia on among the CEECs was striking, varying from liberal democracy in 

countries like Poland and Hungary, to authoritarianism with totalitarian accents and 

even war in the Former Yugoslavia.7 The significant divergence in regime types among 

the post-communist countries is due to the different quality of poli cal elites and the 

inherited communist condi ons. In the circumstances of limited poli cal compe on, 

the illiberal elites had the possibility to concentrate power and suppress rival groups 

by using a populist discourse8 and by exploi ng the lack of strong opposi on and civil 

6 H. P. Kitschelt. 2003. “Accoun ng for Postcommunist Regime Diversity: What Counts as a Good Cause?,” 
in E. Grzegorsz and H. Stephen, Legacies of Communism (Cambridge: Cambridge University Press): 49-
86; M. S. Fish 2005. Democracy Derailed in Russia: The Failure of Open Poli cs, (Cambridge: Cambridge 
University Press).
7 V. Bunce. 1999. Subversive Ins tu ons: The Design and Destruc on of Socialism and the State (Cam-
bridge: Cambridge University Press); J. Rupnik. 1999. “The Postcommunist Divide,” Journal of Democracy 
10(1): 57-62; R. D. Anderson, M. S. Fish, S. E. Hanson, and G. R. Philip (eds). 2001. Postcommunism 
and the Theory of Democracy (Princeton: Princeton University Press); Ekiert, G. and S. E. Hanson (eds). 
2003. Capitalism and Democracy in Central and Eastern Europe: Assessing the Legacy of Communist 
Rule (Cambridge: Cambridge University Press); M. A. Vachudova, op. cit.
8 E. D. Mansfield and J. Snyder. 1995. “Democra za on and the Danger of War,” Interna onal Security 
20(1): 5-38; M. A. Vachudova, op. cit.



M  K
40

society. Scholars have developed explana ons for the varia on of poli cal outcomes 

that are obvious a er 1989, namely the configura on of poli cal elites at the moment 

of regime change,9 the outcome of the first democra c elec ons and the quality of 

poli cal compe on.10 The lack of poli cal compe on facilitates the rent-seeking 

strategies promoted by the new elites, which due to the lack of ‘subs tutes’ fix the rules 

of transi on and sacrifice full reform for becoming the short-term winners of par al 

reform. Instead, the presence of real poli cal compe on at the moment of regime 

change facilitates economic reform and the democra za on process. By looking at the 

rela onship between the quality of poli cal compe on due to inherited legacies, the 

democra za on process and economic reform, this theore cal framework reconsiders 

the exis ng literature on post-communism from the perspec ve of the role played by 

poli cal elites in accelera ng or slowing down the democra za on process.

3. Normsocializa on by Interna onal Ins tu ons

The presence of interna onal factors may create the facilita ng condi ons for tur-

ning democra c revolu ons into illiberal democracies and the la er into more liberal 

democracies. According to Vachudova, “interna onal actors can play an important role in 

either ghtening or loosening the grip of polity of elites that seek to perpetuate illiberal 

democracy.”11 The literature on interna onal ins tu ons considers these ins tu ons as 

consis ng not only of formal rules, but also of informal procedures and norms that can 

shape interests and constrain ac vi es.12 Regarding their influence on domes c poli cs, 

interna onal ins tu ons can produce a change in domes c opportuni es, beliefs, struc-

tures and expecta ons through the use of incen ves, such as financial aid, exper se, 

training, monitoring and condi onality. The recent literature in the field has paid much 

a en on to the process by which interna onal norms can play a decisive role in changing 

domes c poli cs.13 Thus, interna onal norms serve in order to guide state behaviour and 

9 V. Bunce, op. cit.; M. Mcfaul. 2002. “Transi ons from Postcommunism,” Journal of Democracy 16(3): 
5-19.
10 M. S. Fish, op. cit.; M. A. Vachudova, op. cit.
11 M. A. Vachudova, op. cit: 5.
12 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.
13 F. Schimmelfenning. 2000. “Interna onal Socializa on in the New Europe: Ac on in a Ra onal In-
s  tu onal Environment,” European Journal of Interna onal Rela ons 6(1): 109-139; R. H. Linden, P. 
Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.; F. Schimmelfenning and U. Sedelmeier (eds). 
The Europeaniza on of Central and Eastern Europe, cit.
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shape agendas from which the poli cal elites choose specific policies, while interna onal 

organiza ons serve as “nannies.”14 A er having established the norms, the interna onal 

ins tu ons usually seek to spread the benefits of their exper se and act as channels of 

transmission of norms and models of posi ve poli cal behaviour.15 Interna onal norms can 

become ins tu onalized at the domes c level if they can infuse beliefs and values within 

the state, or if they become enhanced through the standard opera on of a bureaucra c 

agency.16 The process of compliance requires the state of conformity of a specific actor with 

a norm and cons tutes the extent to which agents act in accordance with the condi ons 

prescribed by the interna onal organiza ons. The mechanisms that the interna onal 

ins tu ons can use for achieving domes c compliance are coercion, external incen ves 

and socializa on. Among the external incen ves mechanisms, condi onality is the most 

widespread in Europe. Checkel iden fied three aspects of European condi onality: a) pre-

condi ons as policy ac ons agreed upon during the nego a ons between an interna onal 

ins tu on and a na onal government that must be undertaken before the former ap-

proves credits or formally grants membership, b) ac ons like performance criteria or legal 

requirements and c) policy provisions that specify addi onal commitments contained in 

the overall agreement.17 Further, Linden concludes that “interna onal organiza ons pro-

pagate a norm and pursue a policy of condi onality – compliance and internaliza on are 

rewarded with material support, ins tu onal associa on, and, ul mately, membership 

in the exclusive organiza ons of the West; non-compliance is punished by reduc on or 

withdrawal of support and rejec on of associa on and membership.”18 

Extensive literature review has shown that most of studies of interna onal orga-

nisa ons’ impact on CEEC have focused on the organiza ons themselves, while there 

are only few empirical studies of how changes in East Europe demonstrate the effect of 

interna onal factors.19 Volumes aiming to bring these tracks together do all begin with 

the scien fic assump on that there is an impact on the new democracies of Eastern 

14 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.
15 M. N. Barne  and M. Finnemore. 1999. “The Poli cs, Power, and Pathologies of Interna onal 
Organiza ons,” Interna onal Organiza on 53(4): 699-732.
16 A. P. Cortell, J. W. Jr. Davis, op. cit.: 65–87.
17 J. T. Checkel. 2005. “Interna onal Ins tu ons and Socializa on in Europe: Introduc on and Frame-
work,” Interna onal Organiza on 59(4): 801-826.
18 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.: 19.
19 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.; F. Schimmelfenning and 
U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, cit; H. Grabbe, The EU’s 
Transforma ve Power: Europeaniza on through Condi onality in Central and Eastern Europe, cit; H. 
Grabbe, G. Knaus and D. Korski. 2010. “Beyond Wait- and- see: The Way Forward for EU Balkan Policy,” 
European Council on Foreign Rela ons.
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Europe steaming from their associa ons with their “objects desire”20 - interna onal, 

par cularly European pan-organiza ons. Authors have raised the following ques ons: 

have CEEC had to act certain ways, develop certain ins tu ons and implement certain 

laws? What leverage did the interna onal organiza ons have to get what they wanted? 

What difference did the decision to join make in these countries’ poli cal ins tu ons, 

legal order, and legal ins tu ons? Inves ga ng norms and their impact, researchers 

have focused on the nature of implemen ng norms, differen a ng clearly set norms (i.e. 

norms set out by a European Council in 1993 and more explicitly in the EU’s Agenda 2000 

criteria in 1997), from non-explicit norms, where expecta ons of poli cal or economic 

behavior of the CEEC were not spelled out. 

Explaining the mechanisms of conformity with interna onal norms, Linden concludes 

that “in situa ons where there were norms and models […] in virtually all cases the main 

incen ve dangled before the new democracies was membership.”21 However, this does 

not hold true for financial organiza ons and, to a lesser extent, the EU, which has used 

the promise of funds as a second powerful mechanism. “These were typically dispensed 

with ‘condi onality,’ that is, on the basis of behaviour that met or promised to meet 

certain criteria.”22 A third mechanism used by the interna onal organiza ons in the CEEC 

has been more poli cal and rhetorical, and has involved bargaining and nego a ng 

marked by the disparity between nego a ng partners.23 Eventually, the East European 

countries had to show to all of the interna onal organiza ons how they would behave 

as members, which means adop ng and implemen ng legisla on. When assessing the 

impact that norm socializa on has had on the CEEC, authors have asked, more than a 

decade a er the fall of communist regimes, about the contribu on of norms baked up 

by various forms of incen ves. Although most of the authors point to significant legal or 

ins tu onal changes in the CEEC,24 the ques on is whether actual policies favoured by 

the interna onal organiza ons have been put in place. Here the answer is more mixed, 

as Freyberg-Inan points out that the EU itself has noted that Romanian compliance has 

been inconsistent and ineffec ve. Also, Sissenich reports on sluggish crea on of new 

ins tu ons and implementa on of EU social policies in Poland and Hungary.25 Gri go-

20 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.
21 Ibidem: 369.
22 Ivi.
23 T. Risse, S. Ropp and K. Sikkink. 1999. The Power of Human Rights (Cambridge: Cambridge University 
Press).
24 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.
25 Ivi.
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rescu notes uneven implementa on in the area of access to informa on across the 

region.26 According to Linden this have all provided a picture overall “[…] closer to that 

of ins tu onal imita on than one of thorough policy transposi on”.27 Jakoby calls this 

“responding to ceremonial myths as a subs tute for the kind of real implementa on 

which their underdeveloped public administra ons cannot deliver.”28 As for the CEEC, 

Linden sees three possible explana ons for such inconsistency in implementa on.29 

First, he explains the difficult task of adjus ng to mul ple interna onal organiza ons’ 

mandates in the light of CEEC sovereignty regained from Soviet dominance, and in 

situa ons where new governments faced the contradictory desires of their popula ons 

for “greater control of their des nies, at last, but also a rapid ‘return to Europe’.”30 The 

second problem lies in the “nannies’” expecta on of the CEEC to comply with the norms 

even before being allowed to join the organiza ons. Finally, the last problem lies in the 

poli cal elites, whose poli cal futures depended on making progress toward “joining 

Europe,” or at least on giving that appearance.31

4. Europeaniza on

Finally, the literature on European integra on and enlargement will be discussed by 

exploring CEEC/SEE compliance at the EU level. Star ng from the assump on that the EU 

entails greater transforma ons of domes c ins tu ons and policy-making than any other 

interna onal organiza on, we will review the benefits combined with the requirements for 

joining the EU and see why most authors speak of the EU’s “unprecedented transforma ve 

power.”32 Using the ‘s ck and carrot’ method and asser ng that underperformance leads to 

disqualifica on, the EU’s ac ve leverage, characterized by asymmetric interdependence, 

enforcement and meritocracy, works through the pre-accession process. The literature 

review has confirmed the extremely important and strong links between enlargement 

26 A. Grigorescu. 2002. “Transfering Transparency: The Impact of European Ins tu ons on East-Central 
Europe,” in R. H. Linden, P. Cernoch, W. R. Clark and A. Freyberg-Inan (eds), op. cit: 59 -87.
27 Ibidem: 374.
28 W. Jacoby. 2004. The Enlargement of the European Union and NATO: Ordering from the Menu in 
Central Europe (Cambridge: Cambridge University Press): 64.
29 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.
30 Ibidem: 374.
31 Ibidem.
32 H. Grabbe. The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
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and norm socializa on in CEEC/SEE, since the extension of EU membership to these 

countries is in fact a process of Europeaniza on: a massive export of EU norms.33 

But let us start from the beginning. One of the basic func ons of the EU is to 

pro vide rules and mechanisms to regulate the behavior of public and private actors 

across integrated policy areas. In this context, Europeaniza on is understood as the 

domes c impact of European governance in the EU member states. Ladrech defined the 

Europeaniza on process as “reorien ng the direc on and shape of poli cs to the degree 

that EC poli cal and economic dynamics become part of the organiza onal logic of 

na onal poli cs and policy making.”34 Radaelli broadened the no on of Europeaniza on 

to create the most precise and useful defini on to date:

Europeaniza on consists of processes of (a) construc on (b) diffusion and 

(c) ins  tu onaliza on of formal and informal rules, procedures, policy paradigms, 

styles, ‘ways of doing things’ and shared beliefs and norms which are first defined 

and consolidated in the EU policy process and then incorporated in the logic of 

domes c (na onal and subna onal) discourse, iden es, poli cal structures and 

public policies.35

Thus, Europeaniza on can be perceived as a permanent two-level poli cal interac on 

in which member states are both contributors to and products of EU integra on.36 It 

is important to stress the change in the logic of poli cal behavior as a useful way to 

dis nguish Europeaniza on effects from the many other processes of transi onal change 

in the post-communist poli cal context. While a vast body of literature treats the impact 

of European integra on and “European governance” on the EU member states,37 few 

33 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.; F. Schimmelfenning and U. 
Se delmeier (eds), The Europeaniza on of Central and Eastern Europe, cit; W. Sadurski, A. Czarnota, M. 
Krygier, op. cit.; D. Kochenov. 2004. “Behind the Copenhagen Facade. The Meaning and Structure of the 
Copenhagen Poli cal Criterion of Democracy and the Rule of Law,” European Integra on online Papers 
8(10); H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
34 R. Ladrech. 1994. “Europeaniza on of Domes c Poli cs and Ins tu ons: The Case of France,” Journal 
of Common Market Studies 32(1): 69-88, at 69.
35 C. Radaelli. 2003. “The Europeaniza on of Public Policy,” in K. Featherstone and C. Radaelli (eds), The 
Poli cs of Europeaniza on (Oxford: Oxford University Press): 30.
36 F. Trauner. 2011. The Europeaniza on of the Western Balkans: EU Jus ce and home affairs in Croa a 
and Macedonia (Manchester: Manchester University Press).
37 K. H. Goetz and J-H. Meyer-Sahling. 2008. “The Europeaniza on of na onal poli cal systems: Parlia-
ments and execu ves,” Living Reviews in European Governance 3(2); R. Ladrech. 2009. “Europeaniza on 
and poli cal par es,” Living Reviews in European Governance 4(1); O. Treib. 2008. “Implemen ng and 
complying with EU governance outputs,” Living Reviews in European Governance 3(5).
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studies have expanded the scope of Europeaniza on discourse to the “quasi-member 

states,” namely the countries of the European Economic Area (EEA) and the European 

Free Trade Area (EFTA).38 

Only since the 1990s have EU scholars begun to look beyond the formal borders of 

the EU to study the impact of European governance on external actors. Schimmelfennig 

explains this shi  of scien fic interest as a consequence of a threefold development in the 

history of European integra on.39 First, the size and a rac veness of the deepened and 

expanded EU internal market accorded the EU considerable power to shape economic 

and public policy among its trading partners. Second, the EU embarked on an Eastern 

enlargement that was unprecedented not only in terms of the number of acceding states, 

but also regarding intrusiveness and poten al “EU transforma ve power.”40 Finally, the 

EU has designed ins tu onal arrangements for states that are not eligible to apply for 

EU membership, namely the Barcelona process for the Mediterranean countries in 1995 

and the European Neighborhood Policy (ENP) for the Eastern European countries not 

part of the Stabiliza on and Associa on Program (SAP), as well as Middle Eastern and 

Northern African countries. At its core, through this Europeaniza on beyond its borders, 

the EU had begun to promote “the external projec on of internal solu ons.”41

The principal interest of the current literature review is the inquiry into the alignment 

of EU (poten al) candidate countries’ legisla on, policies, and ins tu ons with the EU 

rules codified in the Acquis Communautaire. We shall address the exis ng literature in 

the following subsec on. 

38 P. Sciarini, A. Fischer and S. Nicolet. 2004, “How Europe Hits Home: Evidence From the Swiss Case,” 
Journal of European Public Policy 11(3): 353–378; S. Lavanex and D. Lehmkuhl (eds). 2009. “Switzerland’s 
Flexible Integra on in the EU: A Conceptual Framework, Swiss Poli cal Science Review.” (Special Issue). 
15(4).
39 F. Schimmelfennig and H. Scholtz. 2010. “Legacies and Leverage: EU Poli cal Condi onality and 
Democracy Promo on in Historical Perspec ve,” Europe-Asia Studies 62(3): 443-60.
40 See in H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central 
and Eastern Europe, cit.
41 S. Lavenex. 2004. “EU External Governance in ‘Wider Europe’,” Journal of European Public Policy 11(4): 
695.
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5. Europeaniza on of the Candidate Countries

The enlargement policy of the European Union is widely recognized as one of the most 

powerful instruments of the EU’s foreign policy. It is said to have considerably contributed to 

the poli cal transforma on process by promo ng democra c consolida on, the rule of law, 

respect for human rights and the protec on of minority rights.42 The study of Europeaniza on 

of candidate states for EU membership falls within the third developmental phase in European 

integra on scholarship. Namely, Europeaniza on is recognized as the key concept in the 

explora on of the impact which EU integra on had on democra c consolida on in CEEC and 

s ll has in the SEE. Democra c consolida on, including the establishment of an effec ve 

system of rule of law as part of the more general ‘top-down’ process of ‘Europeaniza on,’ 

however, does not only affect the old and new members of the EU. The EU began to use the 

a rac veness of its membership incen ve for the post-communist countries in the 1990s 

to promote a broad range of poli cal and economic criteria through its enlargement policy; 

now, the concern of a third genera on of scholars of EU integra on has been the evalua on 

of “the influence of EU ins tu ons, rules and policy-making processes and their impact 

on the laws, ins tu ons and iden es […] also of third countries.” Therefore the study of 

EU external rela ons is not only understood as a foreign policy approach in the context of 

interna onal rela ons, but also as a form of “governance export”43 and norm diffusion44 - 

thus leading to the crea on of the Europeaniza on of candidate countries as a separate field 

of the Europeaniza on agenda.

Within the context of the 2004/2007 enlargements, the study of the Europeaniza on 

of the new member states developed as an important temporal addi on of this research 

area.45 While ini al studies of the EU’s impact during the early years of membership 

were primarily a subfield of the analysis of the Europeaniza on of the member states, 

contemporary literature began to treat the Europeaniza on of new EU member states as 

42 T. Freyburg and S. Richter. 2008. Na onal Iden ty Ma ers: The Limited Impact of EU Poli cal Con-
di onality in the Western Balkans. Na onal Centre of Competence in Research (NCCR). Challenges to 
Democracy in the 21st Century. Working Paper 19.
43 A. Magen. 2007. “Transforma ve Engagement Through Law,” European Journal of Law Reform 9(3): 
361-393, at 362.
44 F. Schimmelfenning, Interna onal Socializa on in the New Europe: Ac on in a Ra onal Ins tu onal 
Environment, cit.
45 A. M. Cirtautas and F. Schimmelfennig. 2010. “Europeaniza on Before and A er Accession: Condi-

o nality, Legacies and Compliance,” Europe-Asia Studies 62(3): 421 — 441; U. Sedelmeier. 2011. “Eu-
ropeaniza on in new member and candidate states,” Living Reviews in European Governance 6(1). lreg-
2011-1.
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an extension of studies of candidate countries by tes ng the impact of policy and polity 

changes also in the post-accession stage.

Seen from this perspec ve, the scholarly assessment of ins tu onal and policy 

changes in (poten al) candidate states is directly related to the poli cal, economic, 

and societal features that define different phases of post-communist transforma ons 

processes. Due to their interrelatedness and complexity, these processes cannot 

be treated as an appendix to the legal approach of European studies, but have to be 

studied with regard to “broader theories of social change”46 and with an interdisciplinary 

methodological approach.

Europeaniza on in candidate countries occurs in a different manner than in those 

occu rring in EU member states.47 Namely, the EU-candidate rela onship is one of obvious 

“asymmetry of interdependence.”48 On one side the EU has the benefits of trade, aid 

and finally accession to offer, while by contrast, given their ny economic size, candidate 

countries have li le to offer to the EU. Also, the candidate countries, or at least their 

poli cal elites, show a strong desire to join the EU, which decreases their bargaining power. 

In sum, this allows the EU to set the rules that through the process of Europeaniza on 

shape the public policy making in the candidate countries. How prevalent asymmetry of 

interdependence is can best be observed from the fact that during the accession process 

candidates may even accept an outcome that is blatantly contrary to their interests. Grabbe 

presents at least two case studies where the EU used its condi ons to exercise influence 

to achieve an outcome which was against the interest of the CEE countries during their 

pre- 2004 accession nego a ons. The first is the agreement on a transi on period of up 

to seven years before ci zens of new member-states could work freely anywhere in the 15 

exis ng member states. The second example is the EU request that the applicants should 

implement its border policies prior to accession, but without any reciprocal commitments 

that the exis ng member-states would remove fron er controls with the new members 

immediately a er enlargement. In both cases, Grabbe found that the candidates agreed to 

an EU posi on that explicitly denied them the benefits accorded to exis ng members on 

46 A. Mungiu-Pippidi, op. cit: 5.
47 U. Sedelmeier. 2006. “Europeaniza on in New Member and Candidate States,” Living Reviews in 
European Governance 1(3); U. Sedelmeier. 2010. “The EU and democra za on in Central and South-
eastern Europe since 1989,” in S. P. Ramet (ed), Central and Southeast European Poli cs since 1989 
(Cambridge: Cambridge University Press): 519-536; H. Grabbe, The EU’s Transforma ve Power: 
Europeaniza on through Condi onality in Central and Eastern Europe, cit.; F. Trauner, op. cit.
48 See in H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central 
and Eastern Europe, cit.
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accession.49 In this regard, the study of Europeaniza on reflects conclusions of studies on 

interna onal nego a ons sugges ng that nego ators can behave in ways that seem not 

accord with their interests, but that are explicable through ra onalist framework.50

The main task of authors interested in Europeaniza on in candidate states is to 

esta blish “under what condi ons are the EU’s a empts to influence candidate countries 

effec ve?”51 Sedelmeier dis nguishes between two parts of this ques on: an empirical 

assessment of the extent to which the EU has a domes c impact, and an analysis of what 

factors account for this impact (or the lack thereof). Therefore, a recent strain of the 

literature on the Europeaniza on of candidate states does not only look at the instruments 

and the degree of EU impact on domes c poli cs and policies, but also analyzes how this 

impact takes place and how compliance with the EU norms can be induced.52

Based on the extent and the nature of the EU’s impact on domes c policies in the 

candidate countries, Schimmelfenning and Sedelmeier dis nguish between EU-driven 

and domes c-driven Europeaniza on.53 For example, Jacoby describes health care re-

form in the post-communist CEEC as a process during which EU norms were used as 

“approximate templates” without an evident causal link to the EU’s a empts to exert 

influence.54 Bearing this in mind, the rest of this literature review will nevertheless scru-

nize only EU-influenced domes c developments in the candidate countries. 

49 H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
50 R. Putnam et al. 1993. Making Democracy Work: Civic Tradi ons in Modern Italy (New Jersey: Princeton 
University Press); G. Tsebelis. 1990. Nested Games: Ra onal Choice in Compara ve Poli cs (Berkley: 
Berkley University Press).
51 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.
52 A. P. Cortell, J. W. Jr. Davis, op. cit.; J. T. Checkel, Why Comply? Social Learning and European Iden ty 
Change, cit; R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.; M. A. Vachudova, op. 
cit.; F. Schimmelfenning and U. Sedelmeier, The Europeaniza on of Central and Eastern Europe, cit.; D. 
Tamvaki, op. cit.; A. Sajo, op. cit; W. Sadurski, A. Czarnota, M. Krygier, op. cit.; M. Zirk-Sadowski, op. cit; H. 
Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and Eastern 
Europe, cit; D. Kochenov, op. cit.; A. Mungiu-Pippidi, op. cit.; V. I. Ganev, op. cit.; C. Gordon, op. cit.; D. 
Jano. 2010. The Europeaniza on of Western Balkans: A Fuzzy Set of Qualita ve Compara ve Analysis of 
the New Poten al EU Member States (Saarbrücken: VDM Verlag); F. Trauner, op. cit.; F. Schimmelfennig. 
2012. “Europeaniza on beyond Europe,” Living Reviews in European Governance 7(1).
53 F. Schimmelfenning and U. Sedelmeier. 2004, “Governance by Condi onality: EU Rule Transfer to the 
Candidate Countries of Central and Eastern Europe,” Journal of European Public Policy 11(4).
54 W. Jacoby. op. cit.
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6. Theore cal Perspec ves of the Europeaniza on 
      of EU Candidate Countries

Theore cal perspec ves employed in the studies of Europeaniza on specify mecha-

nisms of EU impact “as building blocks for a theory of Europeaniza on.”55 Volumes of 

reviewed literature on Europeaniza on in candidate states can be seen as arriving at two 

principal explana ons about why candidate countries adjust to the EU norms. Several 

scholars –based on March/Olsen’s seminal dis nc on of the ‘logic of consequen ality’ 

versus the ‘logic of appropriateness’56– have already created a theore cal framework 

with two analy cally dis nct approaches, namely ‘ra onalist ins tu onalism’ and ‘con-

struc vist ins tu onalism.’57 Ra onalist ins tu onalism, based on “cost-benefit cal cu  la-

ons”58 by both EU ins tu ons and domes c elites, will thus deal with par cular ques ons 

such as the ‘norma ve clarity’59 of EU demands, which is a special problem in the field of 

rule of law, as men oned above, and the credibility of condi onality in general. Several 

scholars have already observed from studying previous enlargements that the Acquis 

as strategic instrument remains exclusively in the hands of the EU ins tu ons, and that 

this allows “strategic content adjustment” with regard to the “scope, determinacy, and 

flexibility” of the Acquis, resul ng in the accusa on on the part of these scholars that the 

EU prac ces a strategic game of condi onality, stretching or “moving the goal posts.”60 

This sugges on will, of course, play into the hands of domes c ‘gatekeeper elites’61 who 

are not interested in quick EU membership, such as economic elites, who are content with 

a quick profit-maximizing logic against EU rules enforcing more compe on, or poli cal 

elites, both ruling and in opposi on, who will avoid rule adop on and implementa on if 

they fear nega ve consequences for their support in the next elec ons.

Construc vist ins tu onalism, based on the “logic of appropriateness,” deals with 

the process of “norm socializa on,” in which domes c elites and popula ons at large 

55 F. Schimmelfennig, Europeaniza on beyond Europe, cit.: 6.
56 J. G. March and J. P. Olsen. 2004. “The Logic of Appropriateness,” Arena Working Papers 04/09 
(Oslo).
57 See in par cular U. Sedelmeier, Europeaniza on in New Member and Candidate States, cit. 
58 F. Schimmelfenning and U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, 
cit.: 9.
59 J. G. March and J. P. Olsen. 2004. “The Logic of Appropriateness,” Arena Working Papers 04/09 
(Oslo).
60 I borrow this phrase from D. Kochenov, op. cit.; 
61 See more about the role of gatekeeper elites in V. I. Ganev, op. cit.; D. Jano, op. cit.; J. Tolstrup. 2010. 
“When can External Actors Influence Democra za on? Leverage, Linkages, and Gatekeeper Elites,” 
CDDRL Working Papers 118: 1-31. 
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internalize EU norms which they regard as legi mate. Following from the “logic of 

appropriateness” rule, transfer can be effec ve only if domes c elites and popula ons 

“iden fy” with the EU and are thus open to “norm socializa on” through persuasion and 

norm internaliza on. 

7. Models and Mechanisms of EU Impact 
      in Candidate States

In this sec on we will outline models and mechanisms that are at the disposal of 

the EU during the process of Europeaniza on in candidate countries. For the purposes 

of this review we use the term ‘mechanism’ to indicate poten al means of influence 

without pre-judging the impact each of them had in prac ce. 

Our model typology is created in accordance to the previously elaborated dicho-

tomy of ins tu onal logics: the ‘logic of consequences,’ which assumes actors choose 

the behavioral op on that maximizes their u lity under the circumstances, and the 

‘logic of appropriateness,’ which provides that actors choose the behavior that is ap-

pro priate according to their social role in a given situa on.62 According to the former, 

Europeaniza on can be driven by the EU through sanc ons and rewards (“carrot and 

s ck”) that influence the “cost-benefit calcula ons” of the candidate country. The im-

pact of these “external incen ves” increases with the size of the benefits, of which EU 

membership is the largest, and the clarity and credibility of EU condi ons. The la er, 

however, suggest that the EU may induce behavioral change in candidate countries by 

“social learning,” in cases where domes c elites consider the change legi mate. Finally, 

Schimmelfenning introduces an addi onal, third model, according to which “states turn 

to the EU” as a consequence of “dissa sfac on with the domes c status quo.”63 Under 

this ‘lesson-drawing model,’ candidate countries adopt EU norms either based on the 

ins  tu onal logic of consequences or the logic of appropriateness.

Apparently all of the aforemen oned models of Europeaniza on tend to overlap 

and thereby direct our a en on towards condi onality and socializa on as the two 

fun da mental mechanisms of EU impact that are compared in most of the expert lite-

62 F. Schimmelfennig, Europeaniza on beyond Europe, cit.
63 Ibidem: 7.
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rature.64 Alterna vely, Grabbe’s fivefold mechanism systema za on is o en applied to 

(1) models, (2) aid and technical assistance, (3) benchmarking and monitoring, (4) ad-

vice and twinning, and (5) gate keeping.65 However, as we shall describe, these are also 

subsumed under the condi onality – socializa on typology. 

Condi onality
The predominant mechanism for the Europeaniza on of candidate countries is 

con di onality. The EU’s main ac vi es within this mechanism consist of “se ng condi-

ons for membership, monitoring candidates’ progress in compliance, and gran ng or 

withholding the reward accordingly.”66 EU condi onality mainly follows a strategy of 

reinforcement by reward, which means that the EU pays the reward to governments that 

comply with their demands, and alterna vely withholds the reward from those that do 

not. The most powerful condi onality tool with any candidate country is ‘gate keeping’ 

during the different phases of the EU accession process – par cularly achieving candidate 

status and star ng nego a ons. In this regard, the EU has developed the whole system 

of the accession process in forms of structural advancement in nego a ons based on 

mee ng specific poli cal and economic condi ons. Here is a rough progression of stages 

in the accession process which the SEE states are mee ng today:

- Privileged trade access and addi onal aid;

- Signing and implemen ng of the Stabiliza on and Associa on Agreements 

(enhanced form of associa on agreement);

- Gran ng of candidate status;

- Opening of accession nego a ons;

- Opening and closing of 35 chapters;

- Signing of the accession treaty;

64 F. Schimmelfenning and U. Sedelmeier (eds). 2005. The Europeaniza on of Central and Eastern Europe 
(Cornell University Press); D. Jano, op. cit.; F. Trauner, The Europeaniza on of the Western Balkans: EU 
Jus ce and home affairs in Croa a and Macedonia, cit.; F. Schimmelfennig, Europeaniza on beyond 
Europe, cit.
65 H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
66 F. Schimmelfennig. 2010. “Europeaniza on Beyond the Member States,” Zeitschri  für Staats- und 
Europawissenscha en 8(3): 319-339; F. Schimmelfennig. 2010. “The Norma ve Origins of Democracy 
in the European Union: Towards a Transforma onalist Theory of Democra za on,” European Poli cal 
Science Review 2(2): 211-233.
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- Ra fica on of the accession treaty by na onal parliaments and the European 

Parliament;

- Acceding to the EU as a full member.

Clearly membership is the biggest reward the EU has to offer to the candidate 

countries, albeit an o en distant reward on a rocky road toward accession. This is why 

the use of intermediary rewards is unusually important as part of the condi onality 

me chanism. Some examples of intermediary rewards include offers of market access, 

enhan ced financial aid, progress to the next accession phase, or the banning of the visa 

regime with the candidate country on the condi on that they meet the EU’s demands. 

Since the condi onality is part of the cost–benefit calcula ons, it is necessary to 

account for the dependant variables which might gain more strategic weight for the 

target government than the membership reward. We differen ate factors that influence 

the effec veness of condi onality between those related to the EU and others related 

to domes c actors in target countries. There are four factors rela ng to the effec veness 

of the condi onality on the side of the EU: (a) the determinacy of the condi ons, (b) the 

size and speed of rewards, (c) the credibility of threats and promises, and (d) the size of 

adop on costs. Schimmelfenning and Sedelmeier used these four factors to derive an 

hypothesis about the effec veness of the rule transfer in condi onality.67

A number of studies consider the clarity and credibility of EU demands as an im-

portant factor increasing the likelihood of effec veness.68 By clarity is understood the 

idea that the candidates need to know precisely what they are expected to do if they 

de cide to comply with the EU condi ons. Par cular traps for uncertainty may be found 

in the ever-growing body of EU law, or absence of single EU model in many policy areas. 

The credibility of the EU promise is twofold: namely the candidates must be assured 

that they will receive promised rewards a er complying with the EU demands, but at 

the same me they need to know that they will be rewarded only a er complying with 

those demands. Thus, “credibility depends on a consistent, merit-based applica on of 

67 F. Schimmelfennig and U. Sedelmeier. 2006 “Candidate countries and condi onality,” in P. Graziano 
and V. P. Maarten (eds), Europeaniza on: new research agendas (Basingstoke, UK: Palgrave Macmillan): 
88-101; F. Schimmelfennig and U. Sedelmeier (eds). 2005. The poli cs of European union enlargement: 
theore cal approaches Routledge advances in European poli cs (UK; New York: Routledge). 
68 J. Hughes, G. Sasse and C. Gordon. 2004. “Condi onality and compliance in the EU’s eastward en lar-
gement: regional policy and the reform of sub-na onal governance,” Journal of common market stu dies 
42(3): 523-551, F. Schimmelfenning and U. Sedelmeier (eds), The Europeaniza on of Central and Eastern 
Europe, cit; H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central 
and Eastern Europe, cit.; U. Sedelmeier, Europeaniza on in new member and candidate states, cit.
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condi onality by the EU.”69 The credibility of condi onality is also linked to the ability of 

the EU to monitor the rule adop on process, which is why the EU has in recent years made 

serious investments in its monitoring capacity. Finally, Levitsky and Way (2006) suggest 

that the asymmetrical bargaining power and sizeable incen ves need to be firmly linked 

with another strong interna onal power (Western Europe and the United States), and civil 

society (NGO, media) in the candidate country in order for condi onality to be effec ve.70

Addi onally, ra onalist ins tu onalists specify a number of dependant variable 

factors on the domes c level that influence the EU’s condi onality impact. Based on the 

argument that the EU’s influence works through empowering domes c actors that benefit 

from EU legisla on, Levitsky and Way suggest that the EU’s influence would be enhanced 

by support of domes c allies in the candidate countries.71 Furthermore, Levitsky and 

Way argue that the adjustment costs for target governments must not be too high. Some 

examples for the la er argument are the EU’s demand for the civilian control over the 

military in Turkey, or EU demands of Serbia regarding the Kosovo’s independence. Should 

Turkish or Serbian governments calculate that the adapta on cost of complying with the 

EU demands in these examples is greater than the benefit of the EU reward, it is likely that 

Europeaniza on will fail or at best suffer a significant setback. Given that the EU norms 

need to be socialized by the domes c government, it is self-evident that the effec veness 

of the condi onality depends on the preferences of the government and those of po-

ten al ‘veto elites.’ Schimmelfenning and Sedelmeier have constructed the adop on cost 

hypothesis so that “the likelihood of rule adop on decreases with the number of veto 

players incurring net adop on costs (opportunity costs, welfare and power losses) from 

compliance.”72 This means that the low number of veto players is a key facilita ng factor. 

The number of actors opposed to the EU’s condi ons is likely to increase in ma ers that 

are connected to strong ins tu onal legacies.73 Finally, the likelihood of compliance to the 

EU demands does not only depend on adjustment costs, but may some mes be lessened 

by the low density of administra ve capaci es in target country.74

69 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.
70 S. Levitsky and L. A. Way. 2006. “Linkage versus Leverage: Rethinking the Interna onal Dimension of 
Regime Change,” Compara ve Poli cs 38(4).
71 Ivi.
72 F. Schimmelfennig and U. Sedelmeier, The poli cs of European union enlargement: theore cal ap-
proaches Routledge advances in European poli cs, cit: 17; U. Sedelmeier. 2011. “Europeaniza on in new 
member and candidate states,” Living Reviews in European Governance 6(1). lreg-2011-1.
73 J. Hughes, G. Sasse and C. Gordon, op. cit.
74 D. Toshkov. 2008. “Embracing European law: Compliance with EU direc ves in Central and Eastern 
Europe,” European Union Poli cs 9(3): 379-402.
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Socializa on
Construc vism or sociological ins tu onalism suggests, as men oned earlier, ‘so ’ 

mechanisms for the EU’s domes c impact – socializa on and persuasion. These are 

direct mechanisms of Europeaniza on based on the logic of appropriateness. According 

to this logic, candidate countries are mo vated by “internalized iden es, values, and 

norms [so that] among alterna ve courses of ac on they choose the (most) appropriate 

or legi mate one.”75 Rather than directly manipula ng or indirectly affec ng the cost-

benefit calcula ons of the candidate countries, the EU teaches them the principles and 

rules of EU governance. Europeaniza on in this case works when the domes c actors are 

convinced of the legi macy and appropriateness of EU demands. Sedelmeier iden fied 

a number of facilita ng factors that increase the likelihood that socializa on and per-

suasion will be effec ve. Since the candidate country does not take part in se ng the 

condi ons and making the rules, but is rather asked for unilateral adjustment, Sedelmeier 

argues that EU “legi macy [would be] increased if it used so  tac cs rather than overt 

pressure, and with a ‘low density of EU demands,’ which allows domes c actors to 

engage in rela vely unpressured learning.”76 Furthermore, EU demands are more likely to 

be perceived as legi mate if they are part of the Acquis Communautaire, and if they are 

not more burdensome than for the exis ng member states.77 Finally, rule adop on will be 

facilitated in the case of resonance between tradi onal domes c rules and EU norms.

The Lesson-drawing Model
Despite the fact that Schimmelfennig rightly observes that other models of EU impact 

are best seen as varie es that work “more indirectly and/or transna onally” than con di-

onality and socializa on, this study considers it useful to provide analysis of the lesson-

drawing model.78 The dis nc veness of this model lies in the fact that it works without EU 

incen ves or persuasion. Namely, based on dissa sfac on with the domes c status quo, 

policy-makers in the candidate country review exis ng rules and/or policies in the EU and 

opera onalize their transferability in the domes c context. During the CEEC accession 

process, candidate countries o en engaged in an cipatory adjustment to EU policies, thus 

adop ng norms and prac ces before they were condi oned to do so. In the first years of post-

75 F. Schimmelfenning and U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, cit. 
76 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.
77 T. Freyburg and S. Richter. 2010. “Na onal Iden ty Ma ers: The Limited Impact of EU Poli cal 
Condi onality in the Western Balkans,” Journal of European Public Policy 17(2): 262-80.
78  F. Schimmelfennig, Europeaniza on beyond Europe, cit.
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communist transi on, CEEC governments frequently made reference to EU economic models 

and regulatory policies even before EU required conformity.79 In the later phase of accession, 

following the 11 September terrorist a acks in New York and Washington, several leading 

accession candidates adopted plans for closer coopera on with EU police and intelligence 

services that went beyond official accession requirements. Whether a state draws lessons 

from EU rules depend on rule transferability and the number of veto players. 

8. What role for Legacies

The Europeaniza on of CEEC is beyond doubt one of the success stories of EU foreign 

policy. However, poli cal developments in SEE over the past years raise serious concerns 

about the effec veness of the EU’s mechanisms of influence, and par cularly the use of 

condi onality in the present wave of enlargement.80 The main argument employed by 

Freyburg and Richter (2010) is that in countries characterized by legacies of ethnic conflict, 

incen ve-based instruments only trigger democra c change if na onal iden ty does not 

run counter to EU requirements; otherwise they will “‘block’ compliance by framing it 

as inappropriate ac on.”81 This is why it comes as a surprise that the Europeaniza on 

literature has devoted very limited a en on to the role of historical legacies during the 

process of EU integra on. This neglect comes as a greater surprise bearing in mind that 

the transi on literature discussed earlier had already established legacies as seminal for 

the explana on of post-communist transforma on. 

First, this study will conceptualize legacies in the field of post-communist and tran-

si onal studies. At the broadest level, legacies can be defined as “inherited aspects of 

the past relevant to the present.”82 Nevertheless, which of the number of legacies exactly 

might be connected to the outcome of the process of Europeaniza on remains the subject 

of individual country empirical analysis, and as such, is beyond the scope of this review.

Among the scarce literature dealing with the problem of legacies, we have iden fied 

Freyburg and Richter, who argue that “na onal iden ty” plays a crucial role as a “filter 

79 H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
80  G. Noutcheva. 2009. “Fake, par al and imposed compliance: the limits of the EU’s norma ve power 
in the Western Balkans,” Journal of European Public Policy: 1065-1084.
81 T. Freyburg and S. Richter, Na onal Iden ty Ma ers: The Limited Impact of EU Poli cal Condi onality 
in the Western Balkans, cit.: 262.
82 A. M. Cirtautas and F. Schimmelfennig, Europeaniza on Before and A er Accession: Condi onality, 
Legacies and Compliance, cit.: 426.
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by sor ng out whether governmental ac on is to be based on cost-benefit calcula ons 

[…] or in accordance with socially constructed and accepted iden es, rules and prac-

ces.”83 The main hypothesis employed in their study suggests that explana ons of non-

compliance with membership criteria focusing on poli cal adapta on cost are “short-

sighted” and need to be complemented by “na onal iden ty as a prior causal factor.”84 

The authors empirically demonstrate their argument by taking the example of media 

reform and prosecu on of war crimes in Croa a, for which they have established strong 

links to the na onal iden ty. At the end they are able to confirm that when a state’s 

na onal iden ty contradicts condi onal external incen ves, the state will not comply 

with such condi ons, or will do so inconsistently and sluggishly. 

Alterna vely, Cirtautas and Schimmelfennig analyze the influence of historical le-

gacies of the accession countries and the rela onship between East and West on the 

Europeaniza on process.85 This study does not rule out the significance of external 

factors, be they condi onality or socializa on, but it does substan ate the importance 

of addressing legacy-based domes c condi ons. Pop Eleches concludes “that historical 

legacies need to be taken seriously not only because of their own intrinsic importance 

in post-communist democra za on but also because our understanding of alterna ve 

explana ons has to be embedded in the complicated reality of the region’s intertwined 

historical legacies.”86 While it remains difficult to accurately predict which legacies ma er 

most, it can be concluded that “fundamental cultural predisposi ons play an important 

role in democra za on and, possibly, shape the rela onship between [candidate] coun-

tries and the EU as well.”87

Finally, the lack of absorp on capacity on the side of domes c administra on also 

needs to be addressed from the historical legacies perspec ves. Namely, administra ve 

and technical capaci es, budgetary constraints, and levels of societal mobiliza on in 

interplay with unfavorable historic legacies can influence compliance with EU demands. 

Moreover, legacies cons tute obstacles in compliance even in cases where the candidate 

countries remain dedicated to socializing EU norms. 

83 T. Freyburg and S. Richter, Na onal Iden ty Ma ers: The Limited Impact of EU Poli cal Condi onality 
in the Western Balkans, cit.: 263.
84  Ibidem: 264.
85 A. M. Cirtautas and F. Schimmelfennig, Europeaniza on Before and A er Accession: Condi onality, 
Legacies and Compliance, cit.
86 G. Pop-Eleches. 2007. “Between Historical Legacies and the Promise of Western Integra on: De mo-
cra c Condi onality a er Communism,” East European Poli cs and Socie es 21(4):142-161.
87 F. Schimmelfennig and H. Scholtz, Legacies and Leverage: EU Poli cal Condi onality and Democracy 
Promo on in Historical Perspec ve, cit: 457.
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Hence the EU’s impact depends on the ‘resonance’ between EU demands and 

do mes c rules. Previous research with regard to CEECs has already established the 

strong legacy of communist rule, in par cular in the administra ve sphere and the high 

adjustment costs, so that the domes c cultural understanding and informal ins tu ons 

are key media ng factors in determining whether domes c actors engage in a social 

learning process in which EU rules (might) redefine their interests and iden es.88 

This is also highlighted by recent explora ve research on the ex-Yugoslav republics. 

Based on a literature review of domes c sources, Džihić/Segert hypothesize that the 

problems of “enclave democracies” or “electoral authoritarianism” in some of the ex-

Yugo slav republics remain persistent, not only as a result of ongoing ethno-na onalist 

mobiliza on of the popula on through interwoven economic and poli cal elites in-

terested in the preserva on of poli cal power for their private economic interests, but 

also because of the (wrong) percep on that external support is the key for overcoming 

the “frozen democra c consolida on” in those countries.89 They argue that both actors, 

EU ins tu ons and domes c elites, and also popula ons are trapped in “unrealis c 

expecta ons, hegemonial interests, wrong percep ons and mimicry on both sides.”90 In 

conclusion, they require of future research on ‘Europeaniza on’ in the WBCs that it take 

the “cardinal problem” –that external support for democracy and rule of law promo on 

is not seen as “poli cally neutral” by either elites or the popula on at large– into account, 

so that Europeaniza on might result “cultural aliena on” instead of internaliza on of 

“European values.”91

To conclude the discussion of the role of legacies, it can be said that they “do ma er 

but in a variety of complex ways that do not lend themselves to a single, dominant 

explanatory formula.”92 Although Schimmelfennig and Scholtz conclude that “with 

the proper precau ons, such as later accession dates and the use of proper safeguard 

clauses and post-accession monitoring, the EU can adjust to weaker legacies in aspiring 

88 U. Sedelmeier, Europeaniza on in New Member and Candidate States, cit.; O. Treib, H. Bähr and G. 
Falkner. 2007. “Modes of governance: towards a conceptual clarifica on,” Journal of European Policy 
14(1): 1-20; A. L. Dimitrova. 2010. “The New Member States of the EU in the A ermath of Enlargement: 
Do new European Rules Remain Empty Shells?” Journal of European Public Policy 17(1): 137-148; D. 
Jano, op. cit.
89 V. Dzihic and D. Segert. 2009. “Das jugoslawische Rätsel: Enklavendemokra e, Staatsschwäche und 
Probleme externer Demokra eförderung,” Südosteuropa Mi eilungen 03-04/2009: 51-63. 
90 Ivi.
91 Ivi. 
92 A. M. Cirtautas and F. Schimmelfennig, Europeaniza on Before and A er Accession: Condi onality, 
Legacies and Compliance, cit.: 439.
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member states,”93 the EU does not have a func onal mechanism under which EU 

condi onality can be genuinely effec ve in the case of “legacies as deep condi ons.”94 

As one of the poten al solu ons for this par cular problem, it is worth men oning the 

concept of ‘inven on of tradi on,’ first developed by Hobsbawm and Ranger in 1983 

in their historic-anthropological analysis of the a empts by the nineteenth century 

Welsh, Sco sh and African radical movements to develop counter-tradi ons to the 

origins of imperial rituals.95 Based on the posi ve example of Slovenian poli cal elites 

that have constructed na onal iden ty compa ble with EU membership, Cirtautas and 

Schimmelfennig suggest that “poli cal actors can construct ‘usable’ pasts deployable for 

various purposes, including legi ma ng or challenging the ‘return to Europe.”96

9. Empirical Findings: EU Impact on Candidate Countries

Before proceeding to the empirical findings related to Europeaniza on by rule of 

law, this study will a empt to provide conclusions from the empirical analysis of the 

strain of literature dedicated to general Europeaniza on in the process of accession. The 

mushrooming literature on the Europeaniza on of EU candidate countries confirms that 

condi onality has indeed played a significant role in the EU integra on process, as it has 

successfully induced top-down pressure on candidates. Second, empirical findings show 

that although the Acquis Communautaire is at the core of Europeaniza on in candidate 

countries, the “goals and contents of Europeaniza on are of a more general character.”97 

This par cularly relates to the core goals of Europeaniza on, such as stability, security, 

democra za on, rule of law etc. Third, other instruments for promo ng EU norms, such 

as socializa on of domes c elites and persuasion, do not appear to have been “consistent 

and effec ve subs tutes for poli cal accession condi onality, even if they are described 

as unique EU strategies.” Fourth, the literature confirms that only the credible prospect 

of membership appears to be a valid incen ve for Europeanizing impact in candidate 

93 F. Schimmelfennig and H. Scholtz, Legacies and Leverage: EU Poli cal Condi onality and Democracy 
Promo on in Historical Perspec ve, cit.: 477.
94 A. M. Cirtautas and F. Schimmelfennig, Europeaniza on Before and A er Accession: Condi onality, 
Legacies and Compliance, cit.: 431.
95 E. Hobsbawm and T. Ranger (eds). 1983. The Inven on of Tradi on (Cambridge: Cambridge University 
Press).
96 A. M. Cirtautas and F. Schimmelfennig, Europeaniza on Before and A er Accession: Condi onality, 
Legacies and Compliance, cit.: 431.
97 F. Schimmelfennig, Europeaniza on beyond Europe, cit.: 22.
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countries. Finally, the Europeaniza on literature concludes that the “EU’s impact is 

differen al across countries and issues”98 and therefore is unable to provide all-out 

recommenda ons for the use of Europeaniza on in future waves of enlargement. 

In the light of their findings, academics openly debate about the future perspec ves 

of Europeaniza on a er membership. Namely, once the candidates have joined the EU, 

they have already received the benefits of membership, and can no longer be induced 

to comply with EU norms with condi onal incen ves. The main concern is that EU norms 

formally transposed into na onal legisla on will not be fully or reliably implemented.99 

However, the absence of condi onality need not necessarily result in the stagna on of 

norm socializa on processes. In the area of Acquis new member states are subjected to 

the same non-compliance (infringement) procedures as the old member states, or even 

private li ga on in na onal courts. Also Ar cle 7 of the TEU gives the EU the power 

to sanc on and even exclude countries that violate its fundamental democra c values. 

However, at this phase of the Europeaniza on process, academics find it too early to 

analyze the implementa on of EU norms, and instead focus on the formal, legisla ve 

and ins tu onal adop on of the EU rules.100

Empirical Findings on Europeaniza on by Rule of Law
Just over two decades ago, following the fall of the Berlin Wall, it seemed that the 

Western ideals of freedom, democracy and individual rights would spread unperturbedly 

throughout the world, thus leading to “the end of history.”101 Nevertheless, an array 

of na onalis c, ethnic, religious, and poli cal conflict, economic crisis, terrorism and 

war soon dissolved the triumphalist confidence of the 1990s.102 New global conflict li nes 

emerged and deepened the prior overarching confronta on between communist coun-

tries and the West. Amidst the new uncertain es caused by the differences between 

North and South or East and West, between Islamic and Chris an countries, between 

liberal and non-liberal communi es, between the dominance of global corpora ons and 

98 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.: 11
99 R. H. Linden, P. Cernoch, R. W. Clark and A. Freyberg-Inan (eds), op. cit.; F. Schimmelfenning and 
U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, cit.; D. Kochenov, op. cit.; H. 
Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and Eastern 
Europe, cit.
100 F. Schimmelfenning and U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, cit.
101 F. Fukuyama. 1992. The End of History and the Last Man (New York: Avon Books).
102 B. Z. Tamanaha. 2004. On the Rule of Law: History, Poli cs and Theory (Cambridge: Cambridge 
University Press).
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third world countries, and other global conflicts, there is widespread agreement on “one 

point alone: that the rule of law is good for everyone.”103

Following these global trends, and based on the need to transform post-communist 

CEEC, since the 2004 enlargement compliance with the fundamental liberal democra c 

rules of the EU has been the formal precondi on for entering into accession nego a ons 

with the EU, while “the nego a ons [have been] mainly a process of rule transfer.”104 

Democra c condi onality has led to the process of transi on of the CEECs, where there 

are a couple of main conclusions arising from the academics’ findings. First, if domes c 

adop on costs were moderate for governments, a credible promise of membership was 

incen ve enough to engage in norm socializa on processes. A clear illustra on of this 

conclusion is how Turkey’s entrenched poli cal ins tu ons began to change rather quickly 

once the prospect of membership became credible.105 Second, EU norms and policies 

are generally transferred in a top-down mode to the external states. In their rela ons 

with candidate countries the EU mainly relies on intergovernmental bargaining, while 

privileging central governments and charging them with implemen ng EU norms.106 

Democra c consolida on is in mately linked with the effec veness of the rule of 

law. But, at the same me, the concepts of democracy and rule of law are not iden cal, 

as can be seen from the different historic developments in the English common law 

tradi on, on the one hand, and con nental European civil law tradi ons, on the other.107 

However, as Kochenov describes for the Eastern enlargement process, “the structure 

and substance of the Copenhagen-related documents does not make any dis nc on 

between the assessment of democracy and the Rule of Law. In the course of the pre-

accession, the Commission opted for fusing their assessment,”108 with the effect that it 

gained poli cal maneuvering space for more specific policy prescrip ons in the process. 

Moreover, rule of law as a cons tu onal principle and ins tu onal mechanism in legal 

textbook descrip ons is quite different from prac cal requirements with regard to the 

conceptualiza on and opera onaliza on of benchmarks for monitoring processes in the 

103 Ivi.
104 F. Schimmelfenning and U. Sedelmeier (eds), The Europeaniza on of Central and Eastern Europe, 
cit.: 221.
105 Ibidem.
106 H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
107 T. Fleiner and L. R. Basta Fleiner. 2009. Cons tu onal Democracy in a Mul cultural and Globalized 
World (Berlin, Heidelberg: Springer); L. Pech. 2009. “The Rule of Law as a Cons tu onal Principle of the 
European Union,” Jean Monnet Working Paper 04/09.
108 D. Kochenov, op. cit.: 46.
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SAP, as can be seen from applied research.109 Namely, the SAP stresses the importance of 

strengthening the rule of law, and in par cular the judiciary reform for overall progress 

in the SAP.

Rule of law and judicial sector reform as important element of the ‘Europeaniza on’ 

process are again highlighted by recent reports on nego a ons for the accession 

of the Republic of Croa a to the EU. As Turkalj argues, chapter 23 on “Judiciary and 

Fundamental Rights” is considered “crucial for the outcome of the en re nego a on 

process,” in par cular with regard to “the benchmarks for the opening of Chapter 23 

contained in a le er of the Presidency of EU.”110 However, as can be seen from these 

documents, “rule of law” and judicial sector reform remain vaguely defined concepts, 

due to “the lack of a coherent theory of judicial independence, and the difficulty to 

measure the performance of the judicial system,” as has been observed with regard to 

the monitoring ac vi es in the Eastern enlargement process.111 

Bearing in mind the topic of the research project, Europeaniza on through Rule 

of Law Implementa on in the WB, and the variety of issues included in the Jus ce and 

Home Affairs (JHA) policies of the EU, ranging from asylum and border control to the 

fight against corrup on and organized crime, the final part of this review will deal with 

the effect of EU policies in this sector covered by Chapter 24, but with exclusive focus on 

empirical findings in the rule of law, and more precisely in the reform of the judiciary. 

Sedelmeier dis nguishes between three types of Europeaniza on impact, namely 

impact on polity, poli cs, and policies.112 This study focus on the first dimension of EU 

influence, which usually scru nizes the impact on the na onal execu ve. While the 

EU’s impact on democracy and poli cal rights has become “a well-established subfield 

of research,”113 research on Europeaniza on of the judiciary in candidate countries 

remains rare. Zubek and Goetz assert in their study that the EU had a strong impact on 

the state ins tu ons of CEEC – execu ves, legislatures and judiciaries.114 The impact 

109 J. Marko et al. July 2004. “Re-enforcement of the Rule of Law. Division of Competences and Inter-
rela ons between Courts, Prosecutors, the Police, Execu ve and the Legisla ve Powers in the Western 
Balkans Countries.” European Commission, Strategic Studies in CARDS 2003. Final Report.
110 K. Turkalj. 29-30 April 2010. “Nego a ons for the Accession of the Republic of Croa a to the European 
Union in the Area of Jus ce (‘State of Play for Chapters 23 and 24’).” Paper presented at the Conference 
‘Croa a on the Eve of EU Accession: The Path of Reform’ (Zagreb, Croa a).
111 A. Mungiu-Pippidi, op. cit. 
112 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.
113 Ibidem: 17.
114 R. Zubek and K. H. Goetz. 2010. “Performing to Type? How State Ins tu ons Ma er in East Central 
Europe,” Journal of Public Policy 30(1): 1-20.
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on the judiciary is described as the result of the func onal pressures arising from the 

need to formulate a nego a ng posi on with the EU, rather than from a deliberate 

a empt by the EU to change its structure. The reform of state ins tu ons requires 

cen tralized hierarchical coordina on within the target government in order to meet 

the high requirements of the nego a on process. An interes ng observa on is made 

by Dimitrova and Toshkov, who noted far-reaching changes of na onal execu ves 

and judiciaries’ organiza onal structures during the accession nego a ons.115 Such 

changes are in direct connec on with the change of governments in the candidate 

countries. Finally, Piana confirms that EU pressure had an impact on the governance 

of the court in Poland, the Czech Republic and Hungary.116 Nevertheless, due to the 

absence of a clear ins tu onal model by the EU, the outcomes of the judiciary reform 

across these countries “reflect the pre-exis ng distribu on of power in the do mes c 

actor constella on.”117

In conclusion, despite the fact that academic scholarship and democra c poli cs 

agree on rule of law as a legi mizing principle for the exercise of state authority, there is 

no uniform “European standard” for ins tu on building or for EU monitoring ac vi es 

in this area.118 Moreover, empirical research inves ga ng the EU’s “transforma ve 

power”119 with regard to the effec veness of rule of law and judicial sector reform is only 

in its infancy,120 while for the SEE there is no research available, so that comprehensive, 

compara ve and interdisciplinary research with a strong focus on rule of law is s ll 

missing.

115 A. Dimitrova and D. Toshkov. 2009. “Post-accession compliance between administra ve co-ordina on 
and poli cal bargaining,” European Integra on online Papers. Special Issue. 2-13. Available at <h p://
eiop.or.at/eiop/index.php/eiop/ar cle/view/2009_019a>.
116 D. Piana. 2011. “In Search of A New Judicial Professionalism: Intertwining Legal and Extra-Legal Values 
in Post-Authoritarian Training Programs,” Web Journal of Current Legal Issues.
117 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.: 19.
118 D. Kochenov, op. cit.
119 H. Grabbe, The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central and 
Eastern Europe, cit.
120 D. Kochenov. 2004. “Behind the Copenhagen Facade. The Meaning and Structure of the Copenhagen 
Poli cal Criterion of Democracy and the Rule of Law,” European Integra on online Papers 8(10); 
F. Trauner, The Europeaniza on of the Western Balkans: EU Jus ce and home affairs in Croa a and 
Macedonia, cit.
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Democra c Transi on, Rule of Law and 

Europeaniza on: Limited Progress in Bosnia 

and Herzegovina
Adnan Kadribašić

1. Introduc on 

Bosnia and Herzegovina faced a devasta ng war from 1992-1995. The conflict did 

not come to an end un l the interna onal community stepped in and nego ated the 

General Framework Agreement for Peace in Bosnia and Herzegovina1 (also known as the 

Dayton Agreement). 

The Dayton Agreement put one of the main preroga ves of any state –the admi-

nistra on of jus ce- into the hands of the two en es and one district (the En es and the 

Brčko District),2 leaving the state ins tu ons without any responsibili es in establishing 

the judicial system. Today BiH is a state with four quite separate legal systems, and 

these judiciaries rarely meet at the central level, except for a very few and extraordinary 

procedural ma ers. If we also take into considera on that one of the en es was divided 

into cantons in 1995, there were a total of 13 different judicial systems.

Looking at developments in the 1990s, there is no doubt that from an enlargement 

perspec ve Bosnia and Herzegovina can be considered a special case. The conflict in the 

country has been a test ground for an a empt at a comprehensive approach towards 

conflict management. Also, in the integra on process more focus needed to be placed 

on state and ins tu on building as a precondi on for effec ve rule of law. It is important 

to understand the main stages of the involvement of the EU in Bosnia and Herzegovina 

and how they have strongly influenced the role of EU integra ons in the country.

1 The General Framework Agreement for Peace in Bosnia and Herzegovina. 
2 The status of Brčko District was not agreed upon in Dayton but in the subsequent arbitra on process.
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The role of the European Union in the processes of Europeaniza on of (poten al) 

candidate countries in the enlargement process is evident in the sense that it is difficult 

to deny the clear impact the EU has had in the process of enlargement and accession on 

social and poli cal rela ons in the new EU member states. 

The European Union has invested a great deal of effort to establish itself as an 

interna onal actor and not just as an economic union, primarily through foreign policy 

emphasizing the importance of democra za on, human rights and the rule of law. 

One of the most important instruments used by the EU to promote these values is 

condi onality.

Europeaniza on forms an integral part of the strategy of expansion and is a po-

werful instrument that can influence reforms and changes in countries striving toward 

integra on. At the same me, EU condi onality is also an instrument with limited effect 

on democra za on and Europeaniza on.

In this context, this chapter focuses on condi onality as one of the dominant and 

most developed approach of the European Union and tries to analyse which reforms in 

the area of rule of law have been made as a result of this instrument. The chapter will 

study whether the EU ins tu ons had influence, and of what kind, on implementa on of 

the rule of law in Bosnia and Herzegovina. From this basic analy cal framework, a subset 

of more concrete research ques ons follows: what are the EU requirements developed 

in the monitoring process? Which organiza onal-ins tu onal reforms have been made? 

Which gate-keeper elites resisted these reforms? Who (cri cal civil society actors) 

supported these reforms? What have the effects been and how have they changed over 

the last decade with regard to benchmarks of independence, responsibility, efficiency, 

and effec veness?

In an a empt to answer all of these ques ons, this study will be divided into four 

parts. This first part will briefly analyze the theore cal context of EU condi onality in 

the area of rule of law. The second part will analyze the specific context in Bosnia and 

Herzegovina and the different approaches the EU had to adapt to this context through 

condi on se ng. In the third part, this study will look at the overall reform process and 

the current situa on, and will be based on legisla ve analysis complemented with the 

results of semi-structured dialogues. The fourth and concluding part will focus on the 

main lessons learned and will try to make some recommenda ons for future EU con-

di onality in Bosnia and Herzegovina.
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2. EU Integra ons Context

Based on the conclusions of the 2003 Thessaloniki European Council mee ng, all 

the WB countries have received a reaffirmed prospect of EU membership once they fulfil 

the necessary condi ons. The EU incen ves formed the basis of a strong condi onality 

policy which the EU used to press for democra c reforms and to monitor compliance 

with its core poli cal values.3

One could define EU enlargement condi onality as an exchange between the EU 

and a candidate country in which the EU offers the candidate a (realis c) prospect of 

EU membership, if the candidate implements a wide range of (EU-driven) domes c 

reforms. The so called carrot and s ck approach of condi onality involves the withdrawal 

of the benefits of accession and hal ng or slowing down the process, if candidate 

states’ governments fail to progress with reforms.4 As Schimmelfennig and Sedelmeier 

argue, “the dominant logic underpinning EU condi onality is a bargaining strategy of 

reinforcement by reward, under which the EU provides external incen ves for a target 

government to comply with its condi ons.”5

The issue of condi ons in each of the phases is addressed by the Union through a 

combina on of poli cal, economic, legal, administra ve, and ins tu onal criteria, while 

addi onal criteria can be set in respect to individual (poten al) candidate countries.6 

When se ng up the criteria to be met at the very beginning of their integra on process 

in 1997, the General Affairs Council laid down the criteria that the European Commission 

must use when examining the level of compliance.7 

EU condi onality in Bosnia and Herzegovina is a comprehensive process of ins tu on 

building and crea on of a democra c and stable “poli cal community” as part of the 

post-war reconstruc on. In the case of Europeaniza on in Bosnia and Herzegovina, the 

3 G. Noutcheva and S. Duzgit. January 2012. “Lost in Europeaniza on: The Western Balkans and Turkey,” 
West European Poli cs 35(1): 59–78.
4 B. Steunenberg and A. Dimitrova. “Compliance in the EU enlargement process: The limits of con di-

onality.” European Integra on Online Paper.
5 F. Schimmelfennig and U. Sedelmeier, “Governance by condi onality: EU rule transfer to the candidate 
countries of Central and Eastern Europe,” Journal of European Public Policy 11:4 August 2004: p.670.
6 For research in regard to the condi onality in respect of the Western Balkans countries, see more in S. 
Blockmans. 2008. Tough Love: The European Union’s Rela ons with the Western Balkans (The Hague: 
TMC Asser Press).
7 General Affairs Council. 29 April 1997. Conclusions on the principle of condi onality governing the 
development of the European Union’s rela ons with certain countries of South-East Europe (Bull: EU 
4-1997: points 1.4.67 and 2.2.1).
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EU capitalises on its authorita ve/asymmetrical posi on vis-à-vis the WB states, who 

are eager to become part of, or closely affiliated with, the EU.8 In theory, the prospect 

of European integra on provides a long-term and coherent perspec ve, encourages 

domes c ownership and ins tu onal development, supports stability and regional 

coopera on, and so ens na onalist iden es.9

So far, the EU has established several strategic tools through which it a empts to 

press the process of ins tu onal adjustment to EU standards and values.

Overall, EU condi onality in Bosnia is established by the following tools:10

1. the general Copenhagen criteria –poli cal, economic and Acquis-related– 

applied to all candidate and poten al candidate countries;

2. the 1997 Regional Approach and the 1999 SAP;

3. country-specific condi ons to be met before entering the SAA nego a on 

phase and condi ons arising out of the SAAs and the CARDS framework;

4. condi ons related to individual projects and the gran ng of aid, grants or loans;

5. condi ons that arise out of the Dayton peace agreement.

3. Approach to Europeaniza on in the Area of Rule 
      of Law in Bosnia and Herzegovina

Looking at the recent history of Bosnia and Herzegovina and the turbulent changes 

that took place, the European Union had to develop a tailor-made Europeaniza on 

by rule of law approach. The judiciary had to go through a structural reset due to the 

situa on immediately a er the conflict. In this process, the EU wasn’t the only driving 

force behind these changes, and other organiza ons (OHR, OSCE and Council of Europe, 

just to men on a few) also par cipated in the externaliza on of the reform processes in 

the country. For these two reasons it is quite difficult to differen ate which reforms in 

the field of rule of law are direct outcomes of the condi ons set in the SAP, which were 
8 I. Barbulescu and M. Troncota. March 2012. “The Ambivalent Role of the EU in the Western Balkans 
- “Limited Europeaniza on” between Formal Promises and Prac cal Constraints. The Case of Bosnia-
Herzegovina,” Romanian Journal of European Affairs 12(1).
9 Ibidem.
10 O. Anastasakis and D. Bechev. April 2003. “EU Condi onality in South East Europe: Bringing Com-
mitment to the Process,” South East European Studies Programme (European Studies Centre: St Antony’s 
College University of Oxford): 5.
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necessi es of the post-conflict reconstruc on or which were influenced (and/or imposed) 

by other external actors. Therefore, I will concentrate only on the condi onality that the 

EU has been using in the area of jus ce and home affairs, and I will explain the interplay 

that the other organiza ons have had in this process. 

BiH’s first step in the monitoring process came in early 2000, when work began on a 

“Road Map” in 18 priority reform steps. The first condi ons set in the Road Map regarding 

the rule of law could hardly be considered to be benchmarks for judicial independence in the 

monitoring process, primarily since they spoke of values and not goals. Preliminary condi ons 

focusing mostly on the most pressing issues at that point were set and considered mostly the 

process for establishing new rule of law mechanisms11 and those which considered alloca on 

of “sufficient funding for the Cons tu onal Court of BiH.” The Road Map was “substan ally 

completed” in September 2002, and at that stage the Commission ini ated work on the 

Feasibility Study. In March 2003 a ques onnaire covering all sectors relevant to a future SAA 

was given to the BiH Directorate for European Integra on.

When the European Commission approved a “Feasibility Study assessing the readiness 

of Bosnia and Herzegovina”12 as a step forward to opening nego a ons for a Stabiliza on 

and Associa on Agreement, the first tangible rule of law condi ons were set.

Condi ons set in this Study considered the building of the rule of law by se ng 

con di ons in the field of independence of the judiciary, i.e. by adop ng legisla on es-

tablishing a single High Judicial and Prosecutorial Council (HJPC), and effec veness seen 

in providing appropriate staff and funding for the State Court.

The 2004 European Partnership with Bosnia and Herzegovina13 reaffirmed the con-

di on concerning the establishment of the HJPC and asked for appropriate staff and 

funding for the State Court as short-term condi ons, and the func oning of these ins -

tu ons as medium-term priori es. Its short-term priori es coincide to a large extent 

with those iden fied in the 2003 Feasibility Study. In May 2005, Bosnia and Herzegovina 

adop ted an ac on plan addressing the European Partnership priori es.

The 2005 Progress Report started to pay a en on to more substan ve rule of law 

indicators. It looked at the reselec on process of judges and prosecutors, the inde pen-

11 “[...] [I]mplement law on State Border Service; approve and implement laws on judicial and pro se-
cutorial service in the Federa on and law on court and judicial service in the RS.” Steps to be taken by 
Bosnia and Herzegovina to Prepare for a Launch of a Feasibility Study, March 2000.
12 The study concludes that nego a ons should start once BIH has made progress on sixteen key priori es, 
Feasibility Study assessing the readiness of Bosnia and Herzegovina, European Commission, 2003.
13 Council Regula on (EC) No 533/2004 of 22 March 2004 on the establishment of European Partnerships 
in the framework of the stabilisa on and associa on process.
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dence of the judiciary and the establishment of the HJPC. It also looked at other indicators 

of independence, such as the salaries of the judges, the establishment of the training 

centres and the budgetary process. As for efficiency and effec veness, the Report looked 

at the infrastructure and equipment of the courts and the backlog of cases.

Ever since 2005, these indicators of rule of law have been repeated in subsequent 

Progress Reports in the pre-SAA period. That is why we could consider the 2005 Progress 

Report as a baseline report as all other reports have focused on progress made or 

regressions since then. 

A more strategic approach to jus ce was adopted when the Strategy for Develop-

ment of the Jus ce Sector was enacted. The 2008 European Partnership with Bosnia 

and Herzegovina14 noted again the issue of the backlog of cases, but also recognized the 

adop on of the Strategy for development of the judicial sector as a short-term priority 

and its implementa on as the medium-term priority.

With the signing of the Stabiliza on and Associa on Agreement15 on 16 June 2008, 

the EU and Bosnia and Herzegovina entered a new phase of nego a ons. The 2008 

Progress Report16 noted posi ve changes and progress in improving the judicial system. 

It welcomed the adop on of the “Na onal Strategy for Development of the Jus ce 

Sector,”17 which aims to further strengthen the independence, accountability, efficiency, 

professionalism and harmoniza on of the judicial system. However, looking at the next 

three Progress Reports (2009, 2010 and 2011), the posi ve momentum seemed to be 

lost. Limited progress on judicial reform has con nued to be reported.

A stronger ini a ve in the field of rule of law was established with the newly es-

ta  blished mechanism of the European Commission called the “Structured Dialogue 

on Jus ce.” The Structured Dialogue for Bosnia and Herzegovina was launched by 

Com missioner Fuele in June 2011. The Structured Dialogue aims to assist Bosnia and 

Herzegovina in the consolida on of the rule of law and the establishment of an in de -

pendent, effec ve, impar al and accountable judicial system across the whole coun-

14 2008/211/EC: Council Decision of 18 February 2008 on the principles, priori es and condi ons contained 
in the European Partnership with Bosnia and Herzegovina and repealing Decision 2006/55/EC.
15 European Parliament legisla ve resolu on of 23 October 2008 on the proposal for a Council and 
Commission decision on the conclusion of the Stabilisa on and Associa on Agreement between the 
European Communi es and their Member States, of the one part, and Bosnia and Herzegovina, of the 
other part (8225/2008 — COM(2008)0182 — C6-0255/2008 — 2008/0073(AVC).
16 Bosnia and Herzegovina. 2008 Progress Report of Bosnia and Herzegovina accompanying the Com-
munica on from the Commission to the European Parliament and the Council, Enlargement Strategy 
and Main Challenges 2008-2009 {COM(2008)674}.
17 Na onal Strategy for Development of the Jus ce Sector in BiH for 2008-2012.
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try. The Structured Dialogue was also a response to yet another referendum threat 

made by the Prime minister of Republika Srpska. This was announced on the eve on 

discussions about whether or not the foreign judges and prosecutors’ mandates should 

be extended.

The Structured Dialogue is a newly-established mechanism, and BiH is the first 

enlar gement country to benefit from the new methodology. The idea for the Dialogue 

stemmed from the commitment of the European Commission to advance structured 

rela ons on the rule of law with poten al candidates, even prior to the entry into force 

of the Stabilisa on and Associa on Agreement. The EU-BiH Structured Dialogue on 

Jus ce is carried out in the framework of the Stabilisa on and Associa on Process. This 

mechanism could be considered to be a “demining exercise” which aims to prepare the 

country for nego a ons a er the SAA has been signed. It is designed to overcome the 

stalemate in the stabiliza on and associa on process.

The Head of the Delega on of the European Union to Bosnia and Herzegovina/EU 

Special Representa ve Ambassador Peter Sorensen presented the new mechanism as “a 

double opportunity for Bosnia and Herzegovina.”18 It is one of the mechanisms for the 

revision of legisla on and func oning of the ins tu ons in the Enlargement countries. A 

full list of indicators in the field of the independence, impar ality, professionalism and 

efficiency of the judiciary was asked for in a set of technical ques ons made by the EC. 

Quite direct recommenda ons were made to Bosnia and Herzegovina in three sets of 

preliminary recommenda ons from the European Commission. It would be good also 

to consider the state of this dialogue today, i.e. what has been achieved since 2011 in 

prac ce.

Finally, we can divide the Europeaniza on process in BiH into three different parts 

when it comes to the necessary judicial reforms: the post-conflict humanitarian efforts, 

the pre-Europeaniza on and the Limited Europeaniza on. These three periods offer 

insight into the different condi ons and progress made toward them, and can be broken 

down into the table below.

18 P. Sorensen. Structured Dialogue is Opportunity for Bosnia and Herzegovina. Available at <h p://
europa.ba/News.aspx?newsid=88&lang=EN>.
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Table 3.1

.No

Pe
ri

od

Name of the
stage

Main events and conditions

ST
A

G
E

1.

19
97

20
00

Post war
Stabilisation

ROAD MAP FOR BOSNIA AND HERZEGOVINA

Allocate sufficient funding for the Constitutional Court fof
BiH
Approve and implement laws on judicial and
prosecutorial service in the Federation and law on court
and judicial service in the RS

2.

20
01

20
04

Enlargement
perspective

FEASIBILITY STUDY ASSESSING BiH'S CAPACITY TO IMPLEMENT A
FUTURE SAA 

PR
E

EU
RO

PE
A

N
IZ

A
TI

O
N

Making the judiciary more effective by adopting
legislation establishing a single High Judicial and
Prosecutorial Council.
Providing appropriate staff and funding for the State
Court
Training for judicial and prosecutorial staff throughout
BiH

3.

20
05

20
08

Pre SAA
period

SAA NEGOTIATIONS BETWEEN THE EU AND BIH ARE OFFICIALLY
LAUNCHED

High Judicial and Prosecutorial Council needs to properly
function
Progress in dealing with the backlog of cases before the
courts
Address the fragmentation of the judicial system
Adopt strategy for development of the judicial sector

4.

20
09

20
11

SAA period STABILISATION AND ASSOCIATION AGREEMENT WITH BOSNIA
AND HERZEGOVINA IS SIGNED

LI
M

IT
ED

EU
RO

PE
A

N
IZ

A
TI

O
N

Limited Progress Reported on the Strategy for
development of the judicial sector

5.

20
11

…

Structured
dialogue and
High Level
Meetings

STRUCTURED DIALOGUE ON JUSTICE INITIATED

A constructive attitude to the need for a comprehensive
reform of the judiciary
Concrete conditions in the area of Rule of Law
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4. The Jus ce Sector Reform Strategy: 
      Progress and Stagna on 

The evidence for the export of EU rule of law norms could be divided in two parts: 

the pre-SAA period and the post-SAA period. This differen a on is necessary because 

there was one significant change that has influenced the approach to Europeaniza on. 

Namely, the adop on of the Jus ce Sector Reform Strategy (JSRS) was seen as one of 

the benchmarks that have significantly influenced the approach of the EU toward the 

assessment of the rule of law in Bosnia and Herzegovina. The Strategy has developed 

ac vi es in all rule of law segments and the EU has decided to focus its monitoring and 

also support toward the implementa on of the Strategy. One of the two most significant 

examples of the pre-Strategy developments in the area of the rule of law was the esta-

blishment of the HJPC and the Court of BiH. The establishment of both ins tu ons was a 

requirement in the Func onal Review and in the 2004 Progress Report.19

The 2005 Progress Report welcomed the establishment of the HJPC and concluded that 

“ini al problems related to the funding of the HJPC and the State-level courts have been 

solved,”20 and the 2006 Progress Report even concluded that the “State Court, the Prosecutor’s 

Office and the High Judicial and Prosecutorial Council have performed their du es well.”21

JSRS was seen as one of the most significant successes in the area of rule of law 

condi oned by the EU. Before the adop on of the Strategy, many were scep cal that the 

development of a na onal jus ce sector strategy was possible – at least one that was 

agreed upon by all of the members of the fragmented judiciary. The Minister of Jus ce of 

BiH declared that the “development of the Jus ce Sector Reform Strategy was the cri cal 

step in bringing the BiH jus ce sector ins tu ons together for the first me” and that 

“the strategy also helps BiH move closer to EU accession.”22 It is difficult to assess how 

much EU condi onality has influenced the main stakeholders to adopt this strategy, but 

the adop on was seen as one of the last remaining condi ons for the signing of the SAA. 

Following the adop on of the Strategy on June 16 2008, the Stabiliza on and Associa on 

Agreement and the Interim Agreement on trade and trade-related issues were signed.

19 Council Decision of 14 June 2004 on the principles, priori es and condi ons contained in the European 
Partnership with Bosnia and Herzegovina. Official Journal L 221, 22/06/2004. P. 0010 – 0016. 
20 Bosnia and Herzegovina. 9 November 2005. Progress Report. SEC (2005) 1422. {COM (2005) 561 
final}.
21 Bosnia and Herzegovina. 08.11.2006. Progress Report. SEC (2006) 1384 {COM (2006) 649 final}.
22 Mr. Barisa Colak, Minister of Jus ce of BiH at the occasion of the adop on of the Strategy.
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The overall objec ve of the JSRS is to create a joint framework of reform for jus ce 

sector ins tu ons in BiH that sets out agreed priori es for the future development of 

the sector as a whole, as well as realis c ac ons for reform. The JSRS sets out priori es 

for reform for the five year period, 2008 – 2012. The strategy iden fies the vision for the 

jus ce sector: 

An efficient, effec ve and coordinated jus ce system in BiH that is accoun-

table to all BiH ci zens and is fully aligned with EU standards and best prac ces, 

guaranteeing the rule of quota on.23

It also iden fies five key areas, or pillars, of reform:

• Judicial system;
• Execu on of criminal sanc ons;
• Access to jus ce;
• Support to the economic sector;
• Coordinated, well managed and accountable sector.

A er the adop on of the Declara on on the establishment of the Conference of 

Ministers of Jus ce BiH, the President of the HJPC and the President of Judicial Commission 

of BD established the instrument planned with the “Strategy for Monitoring and Evalua on 

of its Ac on Plan.” The Declara on established the Ministerial Conference, which ensures 

coordinated monitoring of the most important reform ac vi es, which are of common 

interest for the jus ce sector, and harmonized resolu on of those ques ons, as well as 

exchange of experiences and be er u liza on of domes c and other poten als. This was 

seen to be a necessary body in such a fragmented judicial system.

All further EU efforts in the area of the rule of law have been based on suppor ng the 

implementa on of the Strategy, and this implementa on was seen as one of the main 

indicators of the progress made in the area of rule of law. The 2008 Progress Report24 

welcomed the adop on of the Strategy and recognised that it aims to further strengthen 

the independence, accountability, efficiency, professionalism and harmonisa on of the 

judicial system. However, in the following two years the implementa on of the Strategy 

was evaluated as minimal. It seemed that the poli cal climate necessary to adopt the 

Strategy had disappeared.
23 Jus ce Sector Reform Strategy of Bosnia and Herzegovina 2008 - 2012, Ministry Of Jus ce, Sarajevo, 
June 2008: 5.
24 Bosnia and Herzegovina. 2008. Progress Report {COM(2008)674}. cit.
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Immediately a er the adop on of the Strategy, poli cal elites openly challenged the 

independence of the judiciary. This cri cism was most overt by the Prime Minister of 

one of the BiH en es, Republika Srpska,25 following an official inves ga on conducted 

by the Prosecutor of BiH against him and a few other highly posi oned members of the 

Republika Srpska government. He suggested that the Court and Prosecutor’s office were 

biased against the Republika Srpska and were under the influence of the interna onal 

community in the country. This created a climate in which all members of the Parliamentary 

Assembly of BiH elected from the territory of Republika Srpska con nued to accuse the 

members of judiciary of ethnic bias, ques oning the role of interna onal prosecutors 

s ll working in the Prosecutor of BiH.26 This strongly influenced the implementa on of 

the Strategy and its Ac on plan for 2009. Only 29,45% of the planned ac vi es had been 

implemented, and a further 38% par ally implemented, by the end of 2011.

The 2009 Progress Report recognised that the fact that the authori es of Republika 

Srpska have increasingly ques oned the legality, jurisdic on and competences of the 

state-level police and judicial agencies to operate in their territory is a serious cause for 

concern.

No progress was made in 2010 in 2011, and Progress Reports con nued to note 

“li mited progress” and assessed the implementa on of the Strategy as minimal. Never-

theless, during 2009 and 2010, the EU con nued to support the implementa on of 

the Strategy. The limited progress seemed not to influence the gran ng of incen ves 

since during these two years IPA funds amoun ng to 12 million euro were approved 

for the implementa on of the Strategy.27 A similar amount was approved for projects 

implemented during 2011. With the launch of the EU Bosnia and Herzegovina Structured 

Dialogue on Jus ce, a new momentum seems to have been gained.

Members of the judiciary have been informed about this process and all have ex-

pressed their op mism towards this process. The fact that a Judicial Commi ee for the 

Structured Dialogue was established was welcomed. The fact that the members of this 

Commi ee are prominent judges and prosecutors was seen as a unique opportunity for 

these professionals to influence further developments in this field. The conclusions made 

by the Commi ee in areas already discussed already serves as guidance in prac ce.
25 Federal News Agency, Dodik casts numerous accusa ons against BiH prosecutors, FBiH media and 
foreigners in BiH, and April 2009. Federal News Agency, “Dodik: numerous accusa ons on the work of 
BiH Prosecutor’s Office and Court once again.”
26 Minutes of the 33rd Session of the House of Peoples, 23 July 2009.
27 The Jus ce Sector Reform Strategy: Financial Plan, June 2008. 
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Today we can find a number of signs of the export of EU rule of law standards in Bosnia 

and Herzegovina. Progress made can be a ributed to the condi onality of the EU but also is a 

part of the interplay with other interna onal organisa ons in BiH. S ll, most of these changes 

were largely influenced by the rule of law standards that exist in EU member states. 

Subsequent sec ons will explore the progress made in the areas of:

• Independence (High Judicial and Prosecutorial Council: A safeguard of inde-
pendence);

• Fragmenta on (A challenge for legal certainty: Fragmenta on of the judicial 
sector);

• Accountability (Accountability of judges and prosecutors);
• Effec veness (Effec veness and efficiency of judges and prosecutors);
• Professionaliza on (Educa on of judges and prosecutors).

These chapters will look at the structural challenges, progress made and the so-

cializa on of new rule of law standards by the judges and prosecutors.

5. High Judicial and Prosecutorial Council: 
      a Safeguard of Independence

There is a uniform approach to the guarantees of independence of the judiciary 

in the legal system of Bosnia and Herzegovina. Although this principle is sca ered in 

different pieces of legisla on the independence of the judiciary in BiH today is gua-

ranteed through the ins tu onal independence of the judiciary, ensuring the necessary 

resources, financial security, and irrevocability and immunity of judges, but also through 

the independence of each individual judge in making judicial decisions based on facts 

and in accordance with the law, without any limita ons or influence. The individual 

independence of judges in BiH is manifested through judicial status (the permanence 

of judicial func ons), their autonomy in par cular cases, the methods of elec on to a 

judicial func on, career, etc.

In a forest of legisla on regula ng the work of the judiciary, the most significant 

pro gress was made when the single body specifically created in BiH to consolidate 

and strengthen the independence of the judiciary is the HJPC started func oning. This 

bo dy was established in 2004 by an “Agreement on Transfer of Certain En es’ Res  -

ponsibili es” signed by the Prime Ministers of the Federa on and the Republika Srpska 
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and the Minister for Jus ce of BiH.28 The corresponding Law on the HJPC was then 

adopted by the Parliamentary Assembly of BiH pursuant to Ar cle IV 4. a) of the Con-

s tu on of BiH. The HJPC today is the ins tu onal safeguard of the independence of 

the members of judiciary in BiH, and can be considered one of the most successfully 

implemented EU rule of law standards.

The HJPC has broad powers in rela on to the judiciary at all levels of government, 

including the appointment and disciplining of judges and prosecutors. The relevant 

law sets out strict eligibility criteria for appointment to the bench, including a detailed 

applica on process, detailed disclosure of personal interests, interviews, inves ga ons, 

etc. Members of the Council generally represent the ethnic structure of the country,29 

with six Bosniacs, five Serbs, three Croats, and one from the group of others, and with 

five female members.30 Of the 15 members, two are selected by members of the House 

of Representa ves, of the Parliamentary Assembly of BiH and of the Council of Ministers 

of BiH; two are selected by the Bar Chambers of the En es; five or six by prosecutors, 

and five or six by judges.

All members of the judiciary (judges, prosecutors and expert advisors) are appointed 

by the HJPC31 as the sole competent body for the appointment of judges and prosecutors. 

In a country with such a fragmented judiciary this represents the first me that there has 

existed a body with the task of ensuring the maintenance of an independent, impar al 

and professional judiciary, and of ensuring the provision of a professional and efficient 

court system and prosecutorial service. Before the HJPC was established, the appointment 

of judges and prosecutors was in the mandate of the legisla ve and execu ve bodies, 

which could then influence the independence of judges and prosecutors.

The vacant posi ons are published in the three most circulated daily newspapers 

and in the Official Gaze e of Bosnia and Herzegovina. The short listed candidates who 

fulfil the formal requirements for the announced call undergo an interview, a er which 

the rank list is forwarded to the Council. The decision of the Council is published in the 

28 Agreement on Transfer of Certain En es’ Responsibili es through Establishment of the High Judicial 
and Prosecutorial Council of Bosnia and Herzegovina, Republika Srpska government, the Federa on of 
BiH government and the Council of Ministers of Bosnia and Herzegovina, Sarajevo, March 2004.
29 According to the Preamble of the Cons tu on of BiH “Bosniacs, Croats, and Serbs, as cons tuent 
peoples (along with Others)” make the ethnic structure of the BiH.
30 The quota for all ethnic and gender representa on is regulated by Ar cle 4.4. of the Law on High 
Judicial and Prosecutorial Council of Bosnia and Herzegovina, Official Gaze e of BiH 25/04 and 93/05.
31 Chapter V of the Law regulates the process of appointment of judges, Law on High Judicial and 
Prosecutorial Council of Bosnia and Herzegovina. Official Gaze e of BiH 25/04 and 93/05.
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Official Gaze e. If we take into account the fact that only two members of the HJPC are 

appointed by other branches of government, we can conclude that there is a general 

independence from poli cal par es achieved in the selec on process. 

The Law on the HJPC32 s pulates that the Council will implement relevant con-

s   tu onal provisions33 regarding the equal rights and par cipa on of all cons tuent 

people and “others” including gender representa on.34 This provision is generally im-

plemented and ethnicity is taken into account when the final decision is made. According 

to the data available in the Technical informa on document presented in the Structural 

dialogue by the Council of Ministers of BiH, the propor ons from the 1991 census are 

fully followed at the state level courts, while at the en es they are generally followed. 

Women represent over 56,75% of judges and 48.5% of prosecutors, which is in line with 

the threshold of 40% defined by the Law on Gender Equality in BiH.

Most of the judges and prosecutors interviewed welcome the establishment of the 

HJPC and its performance over the eight years of its existence. They all have assessed 

its work posi vely and they have expressed the view that the HJPC has helped increase 

the ins tu onal and individual independence of the judiciary. The HJPC is clearly seen as 

one of the EU standards in the area of rule of law, as its establishment is perceived as a 

case of successful transposi on of EU standards. This was also confirmed in the “Opinion 

of the Venice Commission,” which concluded that it “is obvious that in prac ce the 

HJPC has played an extremely important role in strengthening the independence of the 

judiciary and in furthering contacts and co-opera on among judges and prosecutors.” 35

32 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Ar cle 43.2. Official Gaze e 
of BiH 25/04 and 93/05.
33 Here the reference is made to the cons tu ons of the two BiH’s en es. Both the Cons tu on of 
Fe dera on of BIH (Ar cle 17a) and the Cons tu on of Republika Srpska (Amendment LXXVII) s pulate 
that “Cons tuent peoples and Others shall be propor onately represented in all courts according to 
the 1991 census un l Annex 7 (Agreement on Refugees and Displaced Persons) is fully implemented.” 
Cons tu on of the Federa on of Bosnia and Herzegovina (Official Gazze e of FBiH 1/94, Amendment 
I; Official Gazze e of FBiH 1/94). Amendments II-XXIV (Official Gazze e of FBiH 13/97), Amendments 
XXV-XXVI (Official Gazze e of FBiH 13/97), Amendments  XXVII-LIV (Wolfgang Petrisch)(Official Gazze e 
of FBiH 16/02), Amendments LVI-LXIII (Wolfgang  Petrisch) (Official Gazze e of FBiH 22/02), LXIV-LXVII 
(Paddy Ashdown) (Official Gazze e of FBiH 52/02), Amendments LXVIII-LXXXVII (Paddy Ashdown) (Official 
Gazze e of FBiH 52/02), Amendments LXXXIX-XCIV (Official Gazze e of FBiH 63/03), Amendments 
XCV-CII (Paddy Ashdown) (Official Gazze e of FBiH 9/04), Amendments CIII and CIV (Official Gazze e 
of FBiH 20/04), Amendment CV (Official Gazze e of FBiH 33/04), Amendment CVI (Paddy Ashdown) 
(Official Gazze e of FBiH 72/05), Amendments CVI-CVIII (Official Gazze e of FBiH 71/05) Amendment 
CIX (Official Gazze e of FBiH 88/08) and Cons tu on of Republika Srpska (Official Gazze e of Republika 
Srpska 3/92, 6/92, 8/92, 15/92 and 19/92) and Amendments I- CXXII.
34 Most probably relates to the provisions of the Law on Gender Equality in BiH – unified text. Official 
Gaze e of BiH 32/10. 
35 Opinion on Legal Certainty and Independence of Judiciary in Bosnia and Herzegovina of 16 June 2012 
(648/2011). European Commission for Democracy Through Law (Venice Commission): para. 85. 
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Members of the judiciary have found that the introduc on of more transparent 

se lec on criteria has helped the overall independence of the judiciary. They have also 

expressed their support for all of the HJPC’s ac vi es to modernise the judiciary, and 

especially for the support they receive from the experts working in this ins tu on when 

it comes to the case management so ware. All of them agree that the HJPC has started 

to play the role of the main generator of posi ve reforms of the judiciary. 

Some reserva ons have been expressed regarding the composi on of the HJPC. 

Although none have ques oned its ins tu onal independence,36 members of the judiciary 

have pointed out the fact that there are the same number of judges and prosecutors, 

which means that a judge or a prosecutor could be appointed without having any of the 

votes by his/her peers. Some even men oned an inten on expressed by the Ministry 

of Jus ce of BiH to propose the division of the Council into two parts: The High Judicial 

Council and the High Prosecutorial Council.

Some judges and prosecutors have also men oned the fact that in some cases the 

qualifica ons of judges and prosecutors are not the prevailing criteria when the de-

cision is made. This is due to the fact that the Law allows for the Council to implement 

“Cons tu onal provisions regula ng the equal rights and representa on of cons tuent 

peoples and others.”37 

The HJPC makes a selec on from the list of successful candidates and can even opt not 

to select any person from the list, not merely the first, if members of cons tuent peoples 

are not represented according to the last census. This is perceived as quite frustra ng by 

some interviewees, who have expressed that they never know whether to apply to a vacant 

posi on, “because you never know which cons tuent people is under-represented.” 

However, in addi on to these reserva ons, members of the judiciary have expressed 

their disagreement with one recent idea to change the tasks of the HJPC proposed by 

poli cal leaders. Namely, one part of the Agreement on programme-project coopera on 

in legisla ve and execu ve authori es from 2012 to 2014 between the members of 

the poli cal par es currently in government includes the idea of allowing the en ty 

legisla ve bodies to appoint prosecutors.38

36 Since only two out of fi een members are selected by the Parliamentary Assembly and two addi onal 
members are selected by the en ty Bar Chambers.
37 The Law on the High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Ar cle 43.2. Official 
Gaze e of BiH 25/04 and 93/05.
38 M. Dodik. 1 November 2012. “Parliaments will appoint chief prosecutors and they will appoint their 
depu es, which includes responsibility to Parliament for one’s opera ons,” Srna.
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Judges and prosecutors expressed their concern that this would be a significant step 

backwards when it comes to independence, and that it would annul all of the progress 

made. The Delega on of the EU also reacted to this agreement and declared that “the 

perspec ve for reform of this ins tu on shall be rigorously assessed against the backdrop 

of the relevant EU standards” and that “the competent BiH authori es and ins tu ons 

shall guarantee a technical revision of the law that does not undermine the func oning 

of the HJPC.”39

The HJPC made a press statement in which it declared that “it is completely devoted 

and is ac vely working on execu ng recommenda ons of ‘Structural Dialogue on the 

judiciary between BiH and EU’.”40 These latest developments are just another example 

of how the poli cal gatekeepers s ll jeopardize the progress made in the area of rule of 

law, but, at the same me, the uniform reac on of the judiciary is a sign that they have 

already adapted to the new standards of independence.

When we look at the salaries of the judges, they are currently 3 mes higher than 

the average salary in Bosnia and Herzegovina. This ra o is higher than the Council of 

Europe average.41 However, both judges and prosecutors complain that the level of 

salaries is not adjusted to the level of infla on and that there has been no increase to 

the salaries since 2006, when it was 4.5 mes higher. According to the laws on salaries,42 

salaries for judges and prosecutors will not increase un l the average monthly net salary 

in BiH calculated for the calendar year reaches or exceeds the amount of 800.00 KM. 

Star ng from the year a er the average salary reaches or exceeds this amount, the basic 

monthly salary will be annually corrected by the percentage of increase in the average 

net monthly salary in BiH.

39 Statement of the EUD/EUSR regarding proposed reform of the High Judicial and Prosecutorial Council. 
Andy McGuffie. 30 October 2012.
40 “HJPC: Further support to independent judiciary needed.” Federal New Agency. 30 October 2012. 
41 Which is 2.5 higher than the average salary according to The European Commission for the Efficiency 
of Jus ce.
42 The Law on Salaries for Judges and Prosecutors in Judicial Ins tu ons of BiH, the Law on Salaries and 
Allowances for Judges and Prosecutors in FBiH, the Law on Salaries and Allowances in RS and the Law on 
Salaries and Allowances for Judges and Prosecutors in BD.
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6. A Challenge for Legal Certainty: 

      Fragmenta on of the Judicial Sector

The complexity of BiH is mirrored in the fragmenta on of its judicial and prosecu -

torial system. There are currently four judicial systems in the territory of BiH, namely the 

judicial systems of BiH, of the Federa on of BiH, of Republika Srpska and of the Brčko 

District. The judicial system is regulated by four different laws. The prosecutorial sector 

is regulated by 15 different laws43 on the establishment, structure and func oning of 

the 15 prosecutorial offices.

At the level of BiH, there is the Cons tu onal Court of BiH, the Court of BiH and 

the Prosecutor’s Office of BiH. In the Federa on of BiH (Federa on of BiH) there is the 

Cons tu onal Court of the Federa on of BiH, the Supreme Court of the Federa on of 

BiH, the Federa on of BiH Prosecutor’s Office, the municipal and cantonal courts and 

the cantonal prosecutor’s offices. In Republika Srpska there are the courts of general and 

of special jurisdic on. The courts of general jurisdic on comprise basic courts, district 

courts and the Supreme Court of the Republika Srpska. The courts of special jurisdic on 

are the district commercial courts and the Higher Commercial Court. Brčko District has 

the Appellate and the Basic Court and the Prosecutor’s Office of Brčko District.

In the Federa on of BiH there are 10 cantonal laws on the Prosecutor’s Offices, 

which have established 10 prosecutor’s offices at the cantonal level. The Law on the 

Prosecutor’s Office of the Federa on of BiH44 has established the Federa on of BiH 

Prosecutor’s Office. Just recently a new ini a ve was formulated to adopt a single law 

on prosecutors for the territory of the Federa on of BiH which was also welcomed 

during the Second Mee ng of the Structured Dialogue.45 In Republika Srpska there is the 

Law on the prosecutor’s offices in Republika Srpska,46 which has established five District 

prosecutor’s offices and the Prosecutor’s Office of Republika Srpska. The Law on the 

43 In the Federa on of BiH alone the prosecutorial sector is regulated by 11 different laws. There is an ini-
a ve to adopt of a single Law, with a view to guarantee a harmoniza on throughout Federa on of BiH.

44 The Law on the Prosecutor’s Office of Federa on of BiH. Official Gaze e of Federa on of BiH 19/03.
45 Recommenda ons from the European Commission, Second mee ng of the “Structured Dialogue on 
Jus ce between the European Union and Bosnia and Herzegovina,” November 2011. Text available at: 
<h p://www.delbih.ec.europa.eu/Download.aspx?id=735&lang=EN>.
46 Law on the prosecutor’s offices in Republika Srpska. Official Gaze e of Republika Srpska 55/2, 85/03 
and 37/06.
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Prosecutor’s Office of Brčko District47 has established the Prosecutor’s Office of Brčko 

District.

One of the problems iden fied by the judges and prosecutors is the fact that this 

fragmenta on has led to the existence of several legal systems in one country. Bosnia and 

Herzegovina, unlike other federal states, has not developed a core of unified legisla on; 

instead, the four different legal systems (state level, en ty level and Brčko District) have 

over me developed their own legal systems. The four systems are autonomous in making 

legisla on, and they are autonomous in development of both procedural and substan ve 

law. Autonomy or the lack of subordina on is also reflected in the interpreta on of this 

law, which could lead to the fact that even iden cal provisions might be interpreted 

differently. What was also noted as missing is a single Supreme Court of Bosnia and 

Herzegovina,48 which could establish a uniform interpreta on of law in the country and 

thus contribute to legal certainty.

The Court of BiH has no appellate jurisdic on over the cases deliberated by other 

courts in the country and cannot play this role. 

Generally, judges and prosecutors had a problem in iden fying which laws were not 

harmonised, but also pointed to the fact that even the criminal and criminal procedure 

law are not harmonised. There are some examples of acts that are designated as crimes 

in one En ty and as misdemeanours in another En ty, or that are defined as crimes by 

the Criminal Code of BiH and not by lower level codes. Also men oned was the fact that 

courts at different levels also lack a uniform approach when deciding which criminal law 

to apply in war crimes.49 This situa on, where different legal systems exist in one country, 

was seen as a problem of coherence of rule of law and as undermining legal certainty.

Several ini a ves were iden fied in the past which aimed at unifying the legal 

system, but there was a problem in iden fying who was behind these ini a ves. Only 

with the adop on of the JSRS have these ini a ve perceived as formalised but not ins -

tu onalised. Generally, the coopera on amongst different level or different territory ju-

diciaries has been assessed as poor. The training sessions or conferences were seen as 

the only venue for exchanging informa on. 

47 The Law on the Prosecutor’s Office of Brčko District. Official Gaze e of Brčko District 19/07.
48 The Court of Bosnia and Herzegovina has no appellate jurisdic on over decisions made by any en ty 
Court and the Cons tu onal Court of BiH has only limited competencies to review decision made by 
en ty courts.
49 The Court of BiH applies the Criminal Code of BiH, while the courts in en es are inclined to apply the 
Criminal Code of the Socialist Federal Republic of Yugoslavia. 
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The first set of preliminary recommenda ons from the European Commission issued 

a er the Structured Dialogue in June 201150 recommended that relevant authori es as-

sess the state of their current coordina on and coopera on in the implementa on of 

the JSRS. To assess this situa on, the European Commission (EC) requested that the Ve-

nice Commission receive a request for an opinion on 19 October 2011 on the ques on 

of “How the judicial framework, the division of powers and the exis ng co-ordina on 

mechanisms affect legal certainty and the independence of the judiciary in Bosnia and 

Herzegovina.”51

The Venice Commission issued an Opinion recognising the importance of the role 

of supreme judicial bodies in ensuring legal certainty and made recommenda ons with 

two models for how this situa on could be improved.52 The first model called for the 

crea on of a Supreme Court of BiH and the second for the establishment of a common 

or joint body composed of representa ves of exis ng high judicial ins tu ons at the 

state and the en ty level.53

The second proposal was perceived as more feasible at this point by the members of 

the judiciary, in par cular because the first proposal would be subjected to amendments 

of the Cons tu on. This proposal was also reiterated in the recommenda ons from the 

European Commission a er the third mee ng of the Structured Dialogue,54 when it 

tasked the HJPC to explore and recommend possible op ons for ins tu onalising the 

format of regular consulta ons between the highest judicial instances on the ma er of 

harmonisa on of the case law. 

50 First set of preliminary recommenda ons from the European Commission. Inaugural mee ng of the 
“SAA Structured Dialogue on Jus ce between the European Union and Bosnia and Herzegovina.” Banja 
Luka (Bosnia and Herzegovina) 6-7 June 2011. Text available at 
<h p://www.delbih.ec.europa.eu/documents/delegacijaEU_2012022712220919eng.pdf>.
51 Opinion on Legal Certainty and the Independence of the Judiciary in Bosnia and Herzegovina, European 
Commission for Democracy Through Law (Venice Commission). Opinion 648/2011 CDL-AD(2012)014 Or. 
Engl. Strasbourg. 18 June 2012: 3.
52 Opinion on Legal Certainty and Independence of Judiciary in Bosnia and Herzegovina of 16 June 2012 
(648/2011). cit.
53 Most probably representa ves from the supreme courts of the two En es, with appropriate 
representa on of the Appellate Court of the Brčko District and the Court of BiH.
54 Recommenda ons from the European Commission: Third mee ng of the “Structured Dialogue on 
Jus ce between the European Union and Bosnia and Herzegovina.” July 2012. Text available at <h p://
www.delbih.ec.europa.eu/News.aspx?newsid=5389&lang=EN>.
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7. Accountability of Judges and Prosecutors

The Law on the HJPC has defined the disciplinary procedure against judges and pro-

secutors. Judges and prosecutors, and all holders of the judicial func on may be liable 

for disciplinary offenses prescribed by the Law on the HJPC. Disciplinary proceedings 

ini ated Office of the Disciplinary Prosecutor (ODP),55 and the proceedings are held in 

front of the First instance and the Appellate Disciplinary Commission. Both Commissions 

are appointed by President of the HJPC. Disciplinary proceedings are conducted under 

the rules of court procedure. Disciplinary proceedings are regulated by the Law on the 

HJPC56 and the Rules of Procedure of the HJPC.57

The ODP receives and reviews complaints about the ac ons of judges and prosecutors 

or ini ates proceedings ex officio. If misconduct is found. or there are reasonable grounds 

to believe that the judge or the prosecutor had made a disciplinary offense, the ODP 

will launch a detailed inves ga on of the facts and circumstances. The ODP is open to 

individuals and forms for lodging complaints are available in all languages in use in BiH 

as well as English; complaints can also be lodged though an online form.

If an inves ga on reveals that there is evidence to confirm the allega ons of mis-

conduct against a judge or prosecutor, the ODP will ini ate disciplinary proceedings 

be fore the Commission by filing a disciplinary complaint. A er filing a complaint, the 

ODP can offer the accused a joint agreement for the establishment of disciplinary res-

pon sibility for the commi ed disciplinary offenses, which must to be evaluated and 

approved by the Commission.

Disciplinary Commi ees (First Instance and Appeal) make final decisions in dis ci -

plinary proceedings. Once ini ated, disciplinary proceedings can last up to a year, depen-

ding on the complexity and the total number of disciplinary cases under consi dera on 

by the Commi ee in the period.

During the disciplinary proceedings, the ODP may request that the judge or pro-

secutor be suspended from any ac ve du es pending disciplinary proceedings. Sus pen-

sion is required in any case where the judge or prosecutor is in custody. From 2007 to 

55 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Ar cle 64. Official Gaze e 
of BiH 25/04 and 93/05.
56 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Chapter VI. Official Gaze e 
of BiH 25/04 and 93/05.
57 Rules of Procedure of the HJPC. Chapter III. High Judicial and Prosecutorial Council of Bosnia and 
Herzegovina.
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2011, some 1200 complaints were received on a yearly basis by the ODP.58 Most of them 

were dismissed and a total of 80 disciplinary measures were issued over this period. A 

total of 6 judges were dismissed as a measure of disciplinary sanc on.

Judges and prosecutors are appointed to indefinite mandate or un l they turn 70.59 

When a judge or prosecutor has reached the age for mandatory re rement, his mandate 

is terminated automa cally, but the final decision on the termina on of the mandate 

is made by the HJPC. This decision is delivered to the judge or prosecutor to whom it 

refers, and also must be submi ed to the court or prosecutor’s office where he served 

as appointee and to the competent Ministry of Jus ce. The decision on termina on of 

the mandate must be published in the “Official Gaze e of BiH” before the procedure for 

appointment of new judges can be prosecutors ini ated.

The Law on the HJPC has defined when a mandate for a judge or a prosecutor can 

be terminated.60 A judge or prosecutor can be dismissed from office if it is proved on the 

basis of medical documenta on that s/he has permanently lost the working capacity to 

perform the necessary du es. Request for dismissal of a judge or prosecutor on this basis 

must be submi ed to the Council in wri ng. However, in prac ce to this date there have 

not been proceedings for the removal of the du es of a judge or prosecutor because of 

permanent incapacity to perform his or her du es.

Addi onally, the codes of ethics61 for judges and prosecutors deal with fundamental 

standards of ethical conduct in Bosnia and Herzegovina. The purpose of these codes is 

to assist judges and prosecutors when faced with ethical and professional dilemmas, as 

well as to help the execu ve and legisla ve authori es and the public be er understand 

and support the judiciary. They deal with 5 key principles: independence, impar ality, 

equality, integrity and professionalism.

58 EU-Bosnia and Herzegovina SAP Structured Dialogue on Jus ce. Technical informa on requested by 
the EC. July 2011 
59 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Ar cle 90. Official Gaze e 
of BiH 25/04 and 93/05.
60 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Chapter IX. Official Gaze e 
of BiH 25/04 and 93/05.
61 Code of judicial ethics and the Code of prosecutorial ethics. High Judicial and Prosecutorial Council. 
2008.
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8. Effec veness and Efficiency of Judges and Prosecutors

The provisions of the Law on Courts of FBiH,62 the Law on Courts of RS,63 and the 

Law on Courts of BD64 require that the performance of all judges and presidents of courts 

be subject to regular annual assessment covering all aspects of judicial work, including 

the court president. The Law on the Court of BiH does not regulate the ques on of 

evalua on of judges.

Evalua on of the judicial office holders is carried out at least annually in accordance 

with the criteria established by the HJPC. Evalua on of the performance of judges is 

made by the court president, and evalua on of performance of the court president by 

the president of the immediate higher court. The evalua on covers all aspects of judicial 

work, including quan ty and quality, as well as commitment, which includes promptness 

in work, professionalism and a tude towards work and the performance of judicial 

du es. The quan ty of a judge’s performance on the basis of the number of cases that 

the judge completed during the year compared to the minimum number of cases that 

should be completed - the minimum annual case quota. Case quotas are determined by 

the HJPC. The quality of judicial performance is expressed through the percentage of 

revoked decisions per legal remedy. 

The Law on the Prosecutor’s Office of BiH, the En ty laws on the prosecutor’s offices, 

the Law on the Prosecutor’s Office of BD, and cantonal laws on the prosecutor’s offices 

do not prescribe the obliga on of performance evalua on of chief prosecutors and 

prosecutors. However, in accordance with its responsibili es, the HJPC has established 

criteria for prosecutorial evalua on, which are applied to the performance evalua on of 

the chief district and cantonal prosecutors.

According to the aforemen oned criteria, the chief prosecutor evaluates the work 

of the deputy chief prosecutor and the prosecutors, while the Chief Prosecutor in RS, 

or the Chief Prosecutor of FBIH, evaluate the performance of the chief prosecutor of 

the district and the cantonal prosecutor’s offices. The effec veness of the judiciary has 

been recognised as a major rule of law issue by the European Commission. Bosnia and 

Herzegovina has made some efforts to reduce the backlog of court cases. The Backlog 

62 The Law on Courts of FBiH. Official Gaze e of FBiH 38/05, 22/06, 63/10 and 72/10.
63 The Law on Courts of RS. Official Gaze e of RS 111/04, 109/05, 37/06, 17/08, 119/08, 58/09 and 
106/09.
64 The Law on Courts of BD. Official Gaze e of BD 19/07 and 20/07.
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Reduc on Project,65 formalized by the signing of a memorandum of understanding in 

January 2008, was seen as a posi ve step in the Progress Report.

S ll, the backlog of cases remains a major problem for the judiciary in Bosnia and 

Herzegovina. A total backlog of about 1.9 million cases was recorded at the end of 2007 

(including approximately 1.2 million cases of unpaid u lity bills). Every progress report 

has paid significant a en on to this problem, and each European partnership for BiH 

has made it a short-term priority. The Case Management System allows the HJPC to mo-

nitor the effec veness of the judiciary according to the Guidelines on court sta s cs of 

the European Commission for the Efficiency of Jus ce. The average me necessary to 

complete a criminal case is 135 days; for administra ve cases it is 401 days, and for civil 

cases up to 489 days.66

The goal of the Backlog Reduc on Project was to iden fy a mechanism for reducing 

the backlog, focusing mainly on u lity cases. The working group which was established 

iden fied the following mechanisms:

• Electronic submission of proposals for the execu on and processing of "u lity" 

cases;

• Reducing the backlog of cases in the Canton of Sarajevo;

• Improvement of the service of judicial executorial officers;

• Improving methods of delivery of judicial documents.

According to the HJPC, the main reason for the exis ng backlog is the number of 

judges and legal advisors. According to the Law,67 the HJPC is responsible for monitoring 

and assessing the op mal number of judges and prosecutors. In 2008, the HJPC sug-

gested an increase of 55 new judges and 160 addi onal posts to be included in the 

systema za on and budgets for courts. As reported in 2011, however, due to budgetary 

restric ons only 22 new judges were employed (or 10,20% of the proposed number).

The main reasons (iden fied by the judges) for the existence of the backlog are the 

insufficient number of judges and administra ve staff, a large influx of new cases, the 

backlog from previous years as well as the backlog created by merging the courts a er 

the 2003 reform, the frequent absence of judges (usually sick leave), the unavailability of 

65 Decisions on working groups on backlog of cases. 19 June 2008. 
66 EU-Bosnia and Herzegovina SAP Structured Dialogue on Jus ce. Technical informa on requested by 
the EC. cit.
67 Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina. Ar cles 17, 25. Official 
Gaze e of BiH 25/04 and 93/05.
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the par es, delay of hearings (at the request of the par es or for purposes of tes mony), 

insufficient involvement of judges in the old cases, inadequate legal provisions, and other 

reasons, such as the lack of material resources, obsolete equipment, etc.).

The most visible EU-funded project reported by judges and prosecutors was the 

informa za on of the judiciary in Bosnia and Herzegovina and the reconstruc on of the 

judicial premises. They iden fied it as a part of the effec veness and transparency process. 

They made clear that it took them some me to adapt to the new procedures but came to 

welcome the computeriza on of the process. They have iden fied improvements in the 

me necessary for admission and processing of documents, but have also commended 

the me necessary to obtain informa on that is now only few clicks away. This was also 

iden fied as an important factor in providing access to informa on for the public and 

clients, because today this informa on can be provided without going through piles of 

documents. 

The Case Management System (CMS) was also hailed as one of the new tools. Judges 

and prosecutors noted that before the introduc on of the CMS they had to keep track 

of most of the procedural dates (deten on expira on, hearings etc) in their notebooks, 

and that the chance of making a mistake was greater. Today, schedules in the CMS are 

personalised and enable both judges and prosecutors to keep track of their agendas and 

to perform more efficiently. Prosecutors also found an advantage in CMS, because they 

can now find a database of registered offenders and can easily determine if a person has 

been indicted for more than one felony. A priority for the next phase should be to link 

CMS with the database of the police, which is planned by the HJPC.

Respondents also men oned that the system of automa c assigning of the cases 

to judges is a significant improvement, especially since the departments in the courts 

have been abolished. The CMS takes into account both the legal specializa on and the 

workload of judges when assigning the cases, which is a good way to get the best judge 

for a par cular case.
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9. Educa on of Judges and Prosecutors

As part of the overall judicial reform aiming to increase effec veness, two ins tu ons 

for the educa on of judges and prosecutors in Bosnia and Herzegovina were created. The 

Law on the Judicial and Prosecutorial Training Centre in the Federa on of BiH68 and the 

Law on Judicial and Prosecutorial Training Centre in Republika Srpska69 regulate issues 

of the establishment, status and ac vi es of these ins tu ons, as well as other issues of 

importance to the work of the centres.

The Judicial and Prosecutorial Training Centre of the Federa on of BiH and the Ju-

dicial and Prosecutorial Training Centre of Republika Srpska, in coopera on with and un-

der the supervision of the HJPC, organize con nuous training for appointed judges and 

prosecutors, as well as ini al training for persons wishing to engage in the profession of 

judge or prosecutor. The Centres award annual cer ficates on the comple on of any ad-

van ced professional training requirements.

Centres deliver custom-tailored training (a flexible combina on of centralised and 

decentralized training) for the judiciary in BiH covering all areas of law and other disciplines 

relevant to the prac ce of judges and prosecutors, such as society, economy as well as 

relevant developments in other areas. Judges and prosecutors are provided with classes 

in interpre ng and applying substan ve and procedural laws, ethics standards for judges 

and prosecutors, the latest scien fic and professional achievements in the field of law, 

judicial and prosecutorial prac ce in other countries, and other areas determined by the 

Governing Board. Voca onal training is compulsory for all judges and prosecutors.

The Centres, under the supervision of the HJPC, develop curriculum and conduct 

classes for voca onal development, guaranteeing that judges and prosecutors maintain 

and expand their knowledge in the fields of technique, culture and social rela ons ne-

cessary to perform their func ons.

According to the Ini al and Con nuous Judicial and Prosecutorial Training Mid-Term 

Strategic Plan for 2012-2015,70 which has been approved by the HJPC, the overall goal of both 

JPTCs in BiH is to provide training that contributes to a more professional judiciary capable of 

68 The Law on the Judicial and Prosecutorial Training Centre in Federa on of BiH. Official Gaze e of 
Federa on of BiH 24/02, 40/02, 52/02 and 21/03.
69 The Law on the Judicial and Prosecutorial Training Centre in Republika Srpska. Official Gaze e of 
Republika Srpska 49/02 and 77/02.
70 Mid-Term Strategic Plan for 2012-2015, Ini al and Con nuous Judicial and Prosecutorial Training, High 
Judicial and Prosecutorial Council, Sarajevo, 2011.
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responding to the challenges of a rapidly developing legal environment and possessing the 

ability to adjust to evolving European requirements in the legal/judicial field.

The JPTCs have focused on how to disseminate European ideas concerning inter .

ac on with the par es, alterna ve measures of dispute se lement, and prac cal skills 

in European human rights standards, as well as on increasing the use of the European 

Conven on on Human Rights in legal proceedings in Bosnia and Herzegovina. Having that 

in mind, 22 training modules were developed by the two JPTCs under the supervision of 

the HJPC in the framework of the CARDS project.

Both judges and prosecutors welcome all the training sessions organised by the JPTCs 

and the training materials provided by the centres. In par cular, they singled out the 

modules including case law relevant for the sessions, including the case law of relevant 

European courts, in par cular the case law of the European Court on Human Rights. 

Spe cific training courses for judges in new areas, such as company law, cybercrime, fi-

nan cial crime, legal dra ing, etc., are regularly included in the training curricula of the 

training centres and represent con nuing training for judges and prosecutors. The 

trai ning that they evaluate to be most necessary relates to changes in the legisla on 

and in par cular legisla on which is being harmonised with Acquis Communautaire, 

because they an cipate that this is an area where they will have the greatest problems 

in implementa on.

10.   Conclusion

Since the violent conflict ended in 1995, the judiciary in Bosnia and Herzegovina has 

undergone structural changes and has started the transforma on towards a system based 

on the rule of law. There is clear evidence that there is willingness amongst the interviewed 

stakeholders to adapt the legal system to EU requirements in order to advance on the path to 

integra on. Bosnia and Herzegovina has introduced legal guarantees for independence and 

has introduced new mechanisms to monitor the independence, efficiency, accountability 

and effec veness of the judiciary. New ins tu onal safeguards have been introduced to 

secure the proper implementa on of these standards, most notably the High Judicial and 

Prosecutorial Council and the Judicial and Prosecutorial Training centres. 

The eagerness of the poli cal elites to advance towards EU integra on has had an 

enormous influence on these processes. Requirements set in the first stages of EU integra ons 
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were high and have resulted in significant changes. The fact that at certain points the EU 

requirements were adopted with support from other interna onal organisa ons present 

in the country had a significant impact. Interplay between the organisa ons and the EU 

has yielded results in the area of rule of law and has stepped up the associa on progress of 

Bosnia and Herzegovina. This is certainly the case with the “Bonn powers” of the Office of the 

High Representa ve, which have been frequently used to impose changes in the judiciary. 

The use of these powers brought forth significant changes for which it would have been hard 

to build consensus among local stakeholders. 

At the same me, this support has conflicted with the very essence of the Euro pea-

niza on process, which is based on the willingness of local stakeholders to adapt to EU 

standards and local ownership. The EU does not consider the support as conflic ng with 

Europeaniza on, but has requested evidence from BiH authori es that the powers are 

generally declining in relevance and that their use occurs ever less within core SAA areas. 

The aim was to replace the “push” of the Bonn Powers with the “pull” of European (and 

euro-Atlan c) ins tu ons.

The signing of the Stabilisa on and Associa on Agreement with Bosnia and Her-

zegovina is a milestone in the Europeaniza on process. One of the main condi ons was 

the adop on of the Na onal JSRS, which was also one of the last condi ons fulfilled prior 

to the signing of the SAA. In a fragmented legal and judicial system, such as is the case in 

BiH, the adop on of a Na onal Strategy was not imagined possible. But a clear condi on 

set by the EU and the public support for changes necessary to advance to EU integra ons 

proved to be crucial for the decision makers in adop ng this document.

However, a er the signing of the SAA, the posi ve momentum in the progress in 

the area of rule of law that characterized the pre-SAA period seemed to be gone. In 

the subsequent years (2009-2011) progress in the implementa on of the Strategy was 

characterized as limited, and this period could be described as one of limited Euro-

peaniza on. But even in this period the EU con nued to financially support the imple-

menta on of the judicial reforms and failed to withhold the reward, which maintained 

the status quo.

The poli cal elite could be blamed for such developments, but there is li le evidence 

that this opposi on to reforms was based on resistance to the introduc on of rule of 

law standards. In a legal system where the state ins tu ons have limited competency 

with a legacy of conflict, the decision-making process is also linked to the processes of 
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power sharing and reconcilia on. Also, the gradual shi  from the “push” of the Bonn 

Powers to the “pull” of European ins tu ons has not been free of problems. The re-

ins tu onaliza on of local ownership has enabled local gatekeepers, including those 

in the area of rule of law, to reassess the imposed decisions, and where convenient to 

compare them with the EU condi ons set in this process. This process has showed that 

socializa on of the changes made s ll has a long way to go. However, it is important 

to note that the professionals working in the judiciary perceive changes as posi ve 

and their opposi on to the proposals of the poli cal elite is a clear sign of socializa on 

amongst the professionals. 

In such an environment, the EU had to adapt its approach to Bosnia and Herzegovina, 

because no progress had been reported a er the signing of the SAA. The new mechanism 

of the Structured Dialogue, employed for the first me in any poten al candidate country, 

has managed to move the status of Europeaniza on from limited to progressive. 

Looking generally at the condi onality the EU has employed in BiH, one can note 

that in cases where condi ons were straight forward and the reward was obvious, re-

forms required by condi ons were much more easily made. Again, it is quite hard to find 

evidence as to whether the “pull” of the EU will be enough to con nue to be as efficient 

as the “pull” of the “Bonn powers.”

The introduc on of new mechanisms, as well of high-level mee ngs, is a good sign 

that the EU has iden fied who the main gatekeepers are and that it is willing to nego ate 

with them to ensure progress is made. It will therefore be crucial to con nue to monitor 

these developments if Bosnia and Herzegovina is to advance to EU integra on. Much 

more effort will be necessary to influence the poli cal elite to decide to invest more 

financial and human capital in this process, as once the nego a ons begin much more is 

expected to be required from local stakeholders.
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Rule of Law Reforms within Kosovo’s European 

Integra on Process: Progress and Remaining 

Challenges

1. Introduc on
 
This chapter has been prepared within the framework of the Europeaniza on 

through Rule of Law Implementa on in the Western Balkans project. Its primary purpose 

is to present and elaborate the effec veness of the “Europeaniza on” of Kosovo through 

the implementa on of rule of law reforms. 

For this purpose, the chapter is divided into two main sec ons: a) the Rule of Law 

in Kosovo – Progress and Challenges and b) the European Integra on process and its 

Impact in the Rule of Law Reforms in Kosovo.

The first sec on primarily addresses the state of affairs of the rule of law situa on 

in Kosovo, briefly discussing the history of rule of law reforms, Cons tu onal and le gi-

sla ve safeguards, progress achieved as well as the significant challenges that remain. 

The second sec on intends to analyze the effec veness of rule of law reforms in Ko-

sovo in connec on with the European Integra on process, focusing on the context of 

the European Integra on and the condi ons that determine the effec veness of the 

European Union’s “export” of its rule of law values. More importantly, this sec on briefly 

elaborates the assistance the European Union has provided to the rule of law reforms in 

Kosovo to date and intends to evaluate its efficiency.

To serve this la er purpose, during November 2012, a series of semi-structured 

interviews were held with officials involved in the rule of law reforms in Kosovo. The 

sample of the interviews conducted in Kosovo included judges, prosecutors, lawyers, law 
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professors, civil society ac vists and representa ves of key jus ce sector ins tu ons in 

Kosovo, such as the Kosovo Judicial Council (KJC), the Ministry of Jus ce (MOJ) and the 

Kosovo Judicial Ins tute (KJI). 

The primary purpose of these semi-structured interviews was to gain an under-

standing of whether the EU requirements imposed in the monitoring process for the 

rule of law reforms in Kosovo can be property iden fied by the local counterparts. In 

addi on, they serve as a tool for assessing whether the progress made in the rule of law 

areas can be effec vely a ributed to the EU’s influence. Finally, it was also important 

to determine whether “condi onality” and financial and technical assistance tools are 

more effec ve in accelera ng the rule of law reforms in the country. 

The chapter ends with few key conclusions, emphasizing a current key momentum 

in the rule of law reforms that can be used to improve the efficiency and the impact the 

EU has in suppor ng rule of law reforms in Kosovo. 

2. The Rule of Law in Kosovo – Progress and Challenges 

2.1.  Background - the Legacy of the Past 
Kosovo’s current legal and jus ce systems and the challenges facing them are a 

reflec on of several key periods in its recent history. All these periods have an impact on 

the current challenges Kosovo faces in terms of rule of law in general and independence 

of the judiciary in par cular. These key periods include the period as part of Yugoslavia, 

the period between the suspension of autonomy in 1989 un l the conflict in 1999, and 

the period during the United Na ons Interim Administra on Mission in Kosovo (UNMIK) 

as per the United Na ons Security Council Resolu on (UNSCR) 1244 un l the declara on 

of independence in February 2008. All of these periods have in common a significant 

influence of the execu ve branch over the judiciary, although at varying levels and 

under various condi ons and circumstances. This has generally led to the establishment 

of a mindset of subordina on to the execu ve branch, as well as to challenges to the 

establishment and implementa on of a concept of an independent judiciary. 

The period a er the suspension of the Kosovo autonomy (1989-1999) in par cular 

has had a tremendous impact on the quality of legal educa on and consequently on the 

quality of the legal profession. Unable to work for the government ins tu ons, most 

legal professionals oriented their prac ce toward being a orneys, while the profession 
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of judges and prosecutors was almost not prac ced at all by Kosovo Albanians during this 

period. These ten years of parallel systems in Kosovo, including in the area of educa on, 

con nue to have consequences for the quality of judges and prosecutors as well as other 

legal professions in Kosovo. 

Furthermore, the consequences of the 1999 conflict were severe for the rule of law 

in Kosovo. Popula on movements, ethnic conflict, transac ons with and disputes over 

property, and the loss and/or destruc on of a significant part of cadastral records s ll 

present significant challenges for the judicial system. In addi on, the consequences of 

the conflict are s ll an obstacle for the establishment of a mul -ethnic judiciary in Ko-

sovo, as most Serbs refuse to par cipate in the Kosovo system. Immediately a er the 

conflict, this led to the establishment of parallel Serb structures in Kosovo, including 

Courts and Prosecu on Offices, which in the north of Kosovo are s ll opera onal.1 The 

situa on in Northern Kosovo is par cularly challenging.. The Courts and Prosecu on 

Offices in the North almost do not func on at all, causing serious problems with access 

to jus ce. It is a ma er of debate how much, if at all, Kosovo extends its sovereignty to 

its northern municipali es. Some efforts have been made by the Kosovo Government 

to extend its control to the North, and while some results have been achieved, serious 

problems remain causing tremendous impediments to the rule of law implementa on in 

Kosovo. The first serious efforts to resolve this situa on were marked with the beginning 

of the EU-facilitated high-level poli cal dialogue between Belgrade and Pris na, almost 

a er 12 years of interna onal administra on in Kosovo.2 

Overall, the first significant steps towards establishing an independent judicial system 

in Kosovo were marked by the adop on of the Kosovo Cons tu on a er the declara on 

of independence in 2008. The Kosovo Cons tu on includes strong provisions for the 

protec on of the independence of the judicial branch. While this is an important step 

forward and a milestone towards the establishment of an independent judicial branch, 

due to the legacy of the past, as well as various other challenges that prevail in Kosovo 

today, serious implementa on obstacles remain.3 

The Kosovo Cons tu on is the cornerstone of the independent judicial branch. Ne-

vertheless, even prior to the entrance into force of the Kosovo Cons tu on, despite heavy 

1 OSCE Report. 2006-2007. Parallel Structures in Kosovo. Available at: <h p://www.osce.org/
kosovo/24618>.
2 The Dialogue and its proceedings will be elaborated in more detail star ng from part 5 of this paper.
3 The challenges that Kosovo faces in terms of rule of law throughout the last decade will be elaborated 
star ng from part 4 of the paper. 
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execu ve influence over the judiciary during the UNMIK administra on, some efforts were 

made to reform and strengthen the rule of law in Kosovo in general and the judicial branch 

in par cular. These efforts and their impact will be briefly elaborated below.

2.2. Pre-independence Efforts to Reform the Judiciary 
The Security Council approved the UNSCR 1244 in 1999 and an interna onal ci-

vi  lian administra on, known as UNMIK and headed by the United Na ons Special 

Representa ve of the Secretary-General (SRSG), was established in Kosovo. A Con s tu-

onal Framework (CF) for the Provisional Self-Government in Kosovo was adopted in 2001. 

The CF, among others, regulated the judicial system in Kosovo. The provisions related to 

the jus ce system referred to the independence of the courts, but they did not refer to 

the independence of the authority that administers the judicial system.4 Instead, based 

on the CF, the SRSG maintained all substan al powers in all areas in Kosovo, including 

the authority to “oversee the Provisional Ins tu ons of Self-Government, its officials and 

its agencies, and to take appropriate measures whenever their ac ons are inconsistent 

with UNSCR 1244 or the CF.”5 The CF also established a Special Chamber of the Supreme 

Court on Cons tu onal Ma ers, which was responsible to deal with the compa bility of 

laws with the CF, but it did not establish a Cons tu onal Court.6 Kosovo’s judicial system 

in principle con nued to remain under the authority of the execu ve branch.

Throughout the UNMIK administra on, the Kosovo judicial system was organized 

and shared between the UNMIK Department of Jus ce (DOJ) and the Department of 

Judicial Administra on (DJA) within the Ministry of Public Services (MPS), both under 

the execu ve branch. A Kosovo Judicial and Prosecutorial Council (KJPC), composed of 

nine members, was also established and its members were appointed by the SRSG.7 The 

KJPC served as an advisory body to the SRSG only, mainly on ma ers related to judicial 

appointment, removal, and discipline.8 

A gradual transi on of power to the local ins tu ons began in 2003, when UNMIK 

ar culated the policy of “standards before status,” through which it decided that Kosovo’s 

4 Cons tu onal Framework for Provisional Self-Government in Kosovo. Chapter 9, Sec on 4. Available 
at: <h p://www.assembly-kosova.org/common/docs/FrameworkPocket_ENG_Dec2002.pdf>.
5 Ibidem. Chapter 12. 
6 Ibidem. Chapter 9, Sec on 4.11.
7 On the Establishment of the Kosovo Judicial and Prosecutorial Council. UNMIK/REG/2001/8. 6 April 
2001. Available at: <h p://www.unmikonline.org/regula ons/2001/reg08-01.html>.
8 Cons tu onal Framework for Provisional Self-Government in Kosovo, cit., Chapter 9, Sec on 4.8. See 
also On the Establishment of the Kosovo Judicial and Prosecutorial Council. UNMIK/REG/2001/8, cit.
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status would not be addressed un l Kosovo had met standards of good governance, 

including specific standards in the rule of law area. However, as Kosovo progressed towards 

fulfillment of these standards, UNMIK gradually transferred more competencies to the 

Kosovo in s tu ons. As a result, at the end of 2005, both a Ministry of Jus ce (MOJ) and 

a Kosovo Judicial Council (KJC) were established. MOJ was established with very limited 

competences.9 It was mainly responsible for developing policies within the scope of its 

responsibili es, for facilita ng and preparing legisla on in the field of jus ce, including 

public prosecu on, and for developing and implemen ng a prosecutorial policy for the 

Office of the Public Prosecutor of Kosovo. Administra on of the judiciary and the courts 

was specifically excluded from the competencies of the Ministry. On the other hand, the 

KJC replaced the KJPC as an independent body, but s ll remained under the authority of 

the SRSG.10 The KJC was mainly responsible for se ng policy and promulga ng rules and 

guidelines for the judiciary and the courts, including recruitment, training, appointment, 

evalua on, promo on, transfer and discipline of both judges and lay judges, judicial 

and non-judicial personnel. In addi on, the KJC was also the authority for regula ng 

pro secutorial issues in the same field, un l the Kosovo Prosecutorial Council (KPC) was 

established. The Council was composed of eleven members, of whom seven were judges 

and four non-judges. 

Finally, during 2005, discussions to reform the judiciary began. The first ini a ve 

related to this reform was the dra ing of four key pieces of legisla on for the judiciary 

- the Law on Courts, the Law on KJC, the Law on Prosecu on, and the Law on KPC. The 

main purpose of this reform was to address the challenges facing the judicial system, but 

in par cular to reorganize the judicial system in a more efficient manner. The dra ing 

of these four pieces of legisla on was a challenge, par cularly when it was caught by 

the poli cal status determina on process by the end of 2006. These laws were only ap-

proved two years a er the declara on of independence, in 2010, a er almost five years 

of con nuous revisions and discussions.

9 UNMIK Regula on 2006/26. Amending UNMIK Regula on no. 2001/19, On the Execu ve Branch of 
the Provisional Ins tu ons of Self-Government in Kosovo. Available at: <h p://www.unmikonline.org/
regula ons/unmikgaze e/02english/E2006regs/RE2006_26.pdf>.
10 UNMIK Regula on 2005/52, On the Establishment of the Kosovo Judicial Council. 20 December 2005. 
Available at <h p://www.kgjk-ks.org/repository/docs/gazeta/RE2005_52.pdf?phpMyAdmin=bc08d534
05236 8e339520de8ef645f>.
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2.3. Post-Independence – Kosovo Cons tu on
A er two years of status nego a ons led by the United Na ons Special Envoy, 

Mar  Ah saari, in March 2007, two documents were released for the public - the 

Report of the Special Envoy of the Secretary General on Kosovo’s Future Status and the 

Comprehensive Proposal for the Kosovo Status Se lement.11 The first paved the way for 

the determina on of Kosovo’s poli cal status, while the second presented the basis for 

Kosovo’s new Cons tu onal and legisla ve order. A er a series of nego a ons, Kosovo 

declared independence on February 17, 2008. The Kosovo Assembly had already issued a 

declara on accep ng and commi ng to the full implementa on of the Comprehensive 

Proposal, adding that the provisions contained in it would be legally binding upon 

Kosovo and thus be incorporated into the Kosovo Cons tu on.12 Kosovo approved its 

Cons tu on on April 9, 2008, and it entered into force on June 15, 2008.

The Comprehensive Proposal and the Kosovo Cons tu on established an Inter na-

onal Civilian Representa ve (ICR) in Kosovo with the final authority regarding inter-

preta on of the civilian aspects of the Comprehensive Proposal.13 More importantly for 

the rule of law in Kosovo, the Comprehensive Proposal envisaged the establishment of a 

European Security and Defense Policy ( ESDP) Rule of Law Mission in Kosovo (EULEX). The 

aim of the Mission is to assist Kosovo authori es in further developing and strengthening 

an independent judiciary, police and customs service in line with the European best 

prac ces. The Mission has basically two sets of powers - mentoring, monitoring and 

advising in the area of the rule of law, and certain execu ve powers with respect to the 

judiciary, police, customs and correc onal services.14

Nevertheless, this structure was in place only un l September 2012, when the Inter-

na onal Steering Group (ISG) announced the “end of supervised independence” for Ko-

so vo and the Kosovo Assembly adopted cons tu onal amendments to reflect this de ve-

lop ment. As a result, the mandate of the Interna onal Civilian Office (ICO) and the ICR 

ended in September 2012. However, the mandate of EULEX to carry out its execu ve 

and other func ons was extended un l June 2014. Currently, the Kosovo Government is 

11 Report of the Special Envoy of the Secretary General on Kosovo’s Future Status and the Comprehensive 
Proposal for the Kosovo Status Se lement are available at: <h p://www.unosek.org/unosek/en/
statusproposal.html>.
12 Kosovo Assembly Declara on. 5 April 2007. Available at: <h p://www.assembly-kosova.org/?cid=2,100>.
13 Cons tu on of Republic of Kosovo. Ar cle 146. Available at: <h p://www.kuvendikosoves.org/
common/docs/Cons tu on1%20of%20the%20Republic%20of%20Kosovo.pdf>. 
14 Comprehensive Proposal for the Kosovo Status Se lement. Annex X, Ar cle 13. Available at: <h p://
www.kuvendikosoves.org/common/docs/Comprehensive%20Proposal%20.pdf>.
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discussing an exit strategy for EULEX and a plan to take over the EULEX competencies post 

June 2014. On June 2013, the Assembly of Kosovo adopted a Resolu on, through which it 

requires the Government of Kosovo to submit to the Assembly of Kosovo by the beginning 

of September, a transi onal plan on ending the mandate of EULEX by June 15, 2014.15 

Otherwise, the Kosovo Cons tu on is the cornerstone of the independent judicial 

branch. The Cons tu on declares Kosovo a democra c republic based on the principle 

of separa on of powers and checks and balances among them.16 The Cons tu on esta-

blishes an independent judiciary and an independent prosecu on to be led by the KJC 

and Kosovo Prosecutorial Council (KPC), respec vely, and establishes a Cons tu onal 

Court as the highest independent authority to protect the cons tu onality of laws and 

to serve as the final interpreter of the Cons tu on.17 The supremacy of the Cons tu on 

is guaranteed above all laws and other legal acts. This is par cularly important in Kosovo 

because of the lack of clarity related to the applicable legisla on.18

The Cons tu on provides that the KJC is to ensure the independence and impar-

ality of the judicial system.19 It is responsible for ensuring that the Kosovo courts are 

independent, professional and impar al and fully reflect the mul -ethnic nature of Ko-

sovo, including the principles of gender equality.20 The KJC is responsible, among other 

things, for recrui ng, proposing candidates for appointment, reappointment to judicial 

office, transfer, discipline, judicial inspec ons, judicial administra on and for developing 

and overseeing the budget of the judiciary.21 The Cons tu on does not determine the 

regular Court structure. This is regulated by the Law on Courts. 

The organiza onal structure of the Courts was completely reformed by the Law on Courts 

and as of January 2013, this new structure includes seven Basic Courts, a Court of Appeals 

and a Supreme Court.22 The Basic Courts have first instance jurisdic on in the Republic of 

Kosovo and are organized to include several branches in order to ensure be er access to 

15 Resolu on of the Assembly of Kosovo at <h p://www.kuvendikosoves.org/common/docs/Rezu on_
Nr_012.pdf>.
16 Cons tu on of the Republic of Kosovo, cit. Ar cle 4.
17 Ibidem. Ar cle 4.6.
18 Laws applicable in Kosovo include laws applicable prior to the suspension of autonomy in 1989, 
provided that they are not discriminatory; the UNMIK regula ons; the Kosovo Assembly Laws and a 
series interna onal instruments provided for in the Kosovo Cons tu on.
19 Cons tu on of the Republic of Kosovo, cit. Ar cle 108.
20 Ibidem. Ar cles 104.2 and 104.3.  
21 Ibidem. Ar cle 108.
22 Assembly of the Republic of Kosovo. Law on Courts 03/L-199. Available at: <h p://www.assembly-
kosova.org/?cid=2,191,546>.
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jus ce for all ci zens of Kosovo.23 All Basic Courts consist of a department of serious crimes, 

a general department and a department for minors. The Basic Court in Pris na includes 

two addi onal departments with Kosovo wide jurisdic on, one for commercial and one for 

administra ve ma ers.24 The Court of Appeals is established as a second instance Court and 

in its organiza onal structure reflects the departments established within the first instance 

Basic Courts.25 The Supreme Court is the highest judicial authority. It includes a Special 

Chamber for disputes arising from the Kosovo Priva za on Agency (KPA).26 

On the prosecu on side, the State Prosecutor is an independent and impar al in-

s tu on according to the Cons tu on.27 The Cons tu on also provides for an in de pendent 

KPC which is responsible to ensure the independence, professionalism, im par ality and 

mul ethnic character of the prosecu on service in Kosovo, including the principles of 

gender equality.28 The KPC is responsible, among other things, for the recruitment, pro-

posal, promo on, transfer, reappointment and disciplining of pro     secutors.29 Similar to the 

Court system, the organiza onal structure and com pe ten cies of the State Prosecutor are 

not determined by the Cons tu on but regulated by law instead.30 The organiza onal 

structure of the Prosecutorial Office follows the organiza onal structure established for 

the Courts.31 Basic Prosecu on Offices are or  ganized into general, serious crimes and minor 

departments. The Appellate Pro se cu on Office consists of general and serious crimes 

departments. The Office of the State Prosecutor is the highest prosecutorial body.32 

In addi on, the Special Prosecu on Office of the Republic of Kosovo (SPRK) was 

es ta   b  lished as a specialized prosecutorial office opera ng within the Office of the State 

Pro secutor of Kosovo.33 The competencies of the SPRK are reserved for the most serious 

crimes.34 The SPRK consists of ten local and five EULEX prosecutors. The Head of the 

SPRK is an EULEX Prosecutor. 

23 Ibidem. Ar cle 10.
24 Ibidem. Ar cle 12.
25 Ibidem. Ar cle 20.
26 Ibidem. Ar cle 21.2 
27 Cons tu on of the Republic of Kosovo, cit. Ar cle 109.
28 Ibidem. Ar cle 110.
29 Ivi.
30 Assembly of the Republic of Kosovo. Law on the State Prosecutor 03/L-225. Chapter IV. Text available 
at: <h p://www.assembly-kosova.org/?cid=2,191,603>.
31 Ibidem. Ar cle 11.
32 Ibidem. Ar cle 14.
33 Assembly of the Republic of Kosovo. Law on the Special Prosecu on Office of the Republic of Kosovo 
03/L-052. Ar cle 1. Text available at: <h p://www.assembly-kosova.org/?cid=2,191,259>. 
34 Ibidem. Ar cle 5. 
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More importantly, the Law on Jurisdic on, Case Selec on and Case Alloca on of 

EULEX Judges and Prosecutors regulates the jurisdic on and competences of EULEX jud-

ges for both criminal and civil proceedings.35 In terms of criminal proceedings, the EULEX 

judges have the jurisdic on and competence over any case inves gated or pro secuted 

by the SPRK.36 The Law further defines the circumstances under which EULEX Judges and 

Prosecutors can be assigned to any case, in any stage of a criminal proceeding, when it is 

considered necessary to ensure the proper administra on of jus ce. EULEX Judges and 

Prosecutors are however required to cooperate with and monitor, mentor and advise 

the Kosovo Judges and Prosecutors.37

Finally, the Cons tu on establishes a Cons tu onal Court as the final judicial 

authority for the interpreta on of the Cons tu on.38 Decisions of the Cons tu onal 

Court are final and are above the laws or other legal acts.39 

The Cons tu on contains specific provisions for representa on of minority com mu-

ni es in the judicial system.40 While the organiza on, func oning and jurisdic on of the 

Courts are deferred to regula on by law, the Cons tu on establishes strict re qui rements in 

terms of minority community representa on in the judicial system. In terms of the Supreme 

Court, the Cons tu on requires at least 15% but no fewer than three judges from the 

communi es that are not in the majority in Kosovo.41 The same requirement applies to any 

Courts in Kosovo with appellate jurisdic on, with the minimum two judges required from 

the minority communi es.42 Overall, the Cons tu on also requires that the composi on 

of the judiciary, both at the central and local levels, reflect the ethnic diversity of Kosovo 

and interna onally recognized principles of gender equality.43 All these and other relevant 

Con s tu onal provisions related to the integra on of the minority communi es into the 

Kosovo judiciary are further strengthened by other specific provisions included in the Law 

on Courts, Law on KJC, Law on Prosecutors and Law on KPC.

35 Law on Jurisdic on, Case Selec on and Case Alloca on of EULEX Judges and Prosecutors 03/L-053. 
Ar cles 3 and 5. Text available at
<h p://www.gazetazyrtare.com/e-gov/index.php?op on=com_content&task=view&id=144&Itemid=5
6&lang=en>.
36 Ibidem. Ar cle 3.1.
37 Ibidem. Ar cle 2.4.
38 Cons tu on of the Republic of Kosovo, cit. Ar cle 4.6 and 112.
39 Ibidem. Ar cle 116.
40 Ibidem. Ar cle 104, 108, 109, 110.
41 Ibidem. Ar cle 103.4.
42 Ibidem. Ar cle 103.6.
43 Ibidem, Ar cle 104, 108, 109, 110.
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Finally, the Cons tu on and the respec ve laws allocate limited powers to the 

execu ve as it pertains to the judicial branch. Both the President of Kosovo as well as 

the Government have some limited competence in this field. 

The powers of the President of Kosovo related to the judicial branch are limited 

to the appointment and dismissal of the President of the Supreme Court, judges, lay 

jud ges, Chief Prosecutor, prosecutors and judges of the Cons tu onal Court based on 

proposals from KJC, KPC and the Assembly of Kosovo.44

On the other hand, the Government of Kosovo, through the Ministry of Jus ce, has 

the power to dra  all laws that fall in the field of the judiciary. In addi on, the Government 

makes proposals to the Assembly for adop ng the budget of the judicial branch.45 Finally, 

the Government guides and oversees the work of administra ve bodies in Kosovo, which 

includes the staff working in the judicial system, as they are all regulated by the Kosovo 

Law on Civil Service.46

2.4. Safeguards and Remaining Challenges 

2.4.1. Cons tu onal and Legal Safeguards for the Independence, Accoun tability, 
Professionalism and Efficiency of the Jus ce System 

As briefly discussed earlier in the paper, the Cons tu on and the relevant laws on the 

judicial system provide for significant milestones towards an independent, accountable, 

professional and effec ve judicial branch. 

The independence and impar ality of the Courts and the State Prosecutor is gua ra n   teed 

by the Cons tu on and the Laws on Courts and on State Prosecutor.47 The inde pendence of 

both Judicial and Prosecutorial Councils is guaranteed further by the Law on KJC and the Law 

on KPC.48 Independence and impar ality is further regulated and protected by Cons tu onal 

and legal provisions related to the recruitment, qualifica ons and appointments of jud ges 

and prosecutors. All legal provisions regarding required qua lifica ons, recruitment proce-

dures and the appointment process are generally designed and tailored to guarantee an 

independent, impar al, professional and inclusive jus ce system. 

44 Ibidem, Ar cles 84.15 to 84.19.
45 Ibidem, Ar cle 93.
46 Ivi.
47 Law on Courts. No.03/L-199, cit. Ar cle 3; Law on the State Prosecutor. No. 03/L-225, cit.
48 Law on Kosovo Judicial Council 03/L-233. Ar cle 3. Available at:  <h p://www.kuvendikosoves.org/
common/docs/ligjet/2010-223-alb.pdf>; and Law on Kosovo Prosecutorial Council. No. 03/L-224. Avai-
lable at: <h p://www.assembly-kosova.org/?cid=2,191,558>.
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The recruitment of Judges and Prosecutors is done by the respec ve Councils th-

rough an open, compe ve and transparent process. The Councils are also required to 

give preference to minority communi es among equally qualified candidates.49 The can-

didates that fulfill the criteria for Judges and Prosecutors are submi ed by the respec ve 

Councils to the President of the Republic for appointment.50 If the President of Kosovo 

refuses to appoint or reappoint any candidate, then the President provides wri en rea-

sons for the refusal to the Councils within sixty days. The Councils may propose another 

candidate or may present the refused candidate to the President one addi onal me 

to gether with a wri en jus fica on, at which point the President must appoint the 

pro posed judge and/or prosecutor.51 However, these provisions have been considered 

uncon s tu onal by many who consider that the President is mandated to only formally 

appoint Judges and Prosecutors proposed by the KJC or KPC and has no right to return 

candidates and/or refuse appointments. This debate con nues to date. 

A separate process is established for the selec on and appointment of the Con-

s tu onal Court judges.52 The selec on process is handled by a Special Commi ee es-

tablished within the Assembly, which then proposes the candidates for the Cons  tu onal 

Court Judges to the President of Kosovo for formal appointment.53 

The same principles of cons tu onal and legal protec on generally apply to ac-

coun tability. The Cons tu on and the respec ve laws include provisions to ensure 

that the judges and prosecutors are held accountable for their work. The du es and 

responsibili es of both the KJC and KPC include promulga ng the “Code of Professional 

Ethics for the Councils’ members, judges and prosecutors and their employees.”54 

In addi on, both Councils establish rules and regula ons governing the performance 

evalua ons of all prosecutors, judges and lay judges.55 The KJC and KPC also have both 

49 Law on Kosovo Judicial Council 03/L-233. cit; Law on Kosovo Prosecutorial Council 03/L-224, cit. Ar cle 
17 and Ar cle 18.
50 Cons tu on of the Republic of Kosovo, cit. Ar cle 104; Kosovo Judicial Council 03/L-233. Ar cle 18 
and Ar cle 19; Law on Kosovo Prosecutorial Council 03/L-224, cit.; furthermore, the criteria to qualify for 
appointment for Judges are outlined in Ar cles 26, 27 and 28 of the Law on Courts, while the criteria 
to qualify for appointment for Prosecutors are outlined in Ar cles 19 and 20 of the Law on the State 
Prosecutor.
51 Kosovo Judicial Council 03/L-233, cit. Ar cle 18.2 and Ar cle 19.2; Law on Kosovo Prosecutorial 
Council 03/L-224, cit.
52 The criteria to quality for appointment for cons tu onal court judges are outlined in Ar cle 113 of the 
Cons tu on of Kosovo and Ar cle 4 of the Law on the Cons tu onal Court.
53 Cons tu on of the Republic of Kosovo, cit. Ar cle 114.2.
54 Kosovo Judicial Council 03/L-233, cit. Ar cle 4; Law on Kosovo Prosecutorial Council 03/L-224, cit.
55 Kosovo Judicial Council 03/L-233, cit. Ar cle 19; Law on Kosovo Prosecutorial Council 03/L-224, cit. 
Ar cle 21.
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established Judicial and Prosecutorial Performance Units which focus on assessing the 

work of the Courts and Prosecu on Offices.56 In addi on, an Office of the Disciplinary 

Prosecutor was established as a separate and independent body that serves both the KJC 

and the KPC.57 This Office is responsible for inves ga ng judges and prosecutors when 

there is a reasonable basis to believe that misconduct has occurred, and for making 

recommenda ons and presen ng the evidence suppor ng disciplinary ac on to the 

respec ve Disciplinary Commi ees.58 

Furthermore, the competence and professionalism of judges and prosecutors is 

a crucial factor determining their independence. The Law on Courts and the Law on 

Prosecutors requires that judges and prosecutors be engaged in con nuing legal 

educa on consistent with the regula ons promulgated by KJC and KPC.59 Both Councils, 

in coordina on with the KJI, the main ins tu on responsible for training within the 

judicial system, determine policies and standards for training for judges and prosecutors, 

candidates for judges and prosecutors and the other judicial and prosecutorial staff.60 

Finally, protec ons for an efficient jus ce system are included in both Law on 

Courts and the Law on the State Prosecutor. The Law on Courts requires the courts to 

func on in an efficient manner to ensure the prompt resolu on of cases. In addi on, it 

guarantees the right to a fair trial within a reasonable meframe.61 The same applies to 

the office of the State Prosecutor, which is legally required to exercise its func ons in 

an efficient and effec ve manner and in compliance with the Cons tu on, applicable 

laws and interna onally recognized principles of non-discrimina on, human rights and 

fundamental freedoms.62 

However, while the Cons tu on and the relevant laws generally, although with exce-

p ons, provide for significant protec ons for the independence, accountability, pro fe s-

sionalism and efficiency of the judicial branch, Kosovo’s main challenges in terms of rule of 

law in general and the independence of the judicial branch in par cular are a result of the 

56 Law on Kosovo Judicial Council 03/L-233, cit. Ar cle 29, 30; Law on Kosovo Prosecutorial Council 03/L-
224, cit. Ar cle 15, 16.
57 Law on Kosovo Judicial Council 03/L-233, cit. Chapter VII; Law on Kosovo Prosecutorial Council 03/L-
224, cit. Chapter VI.
58 Law on Kosovo Judicial Council 03/L-233, cit. Ar cle 45; Law on Kosovo Prosecutorial Council 03/L-
224, cit. Ar cle 35.
59 Law on Courts 03/L-199, cit. Ar cle 34; Law on the State Prosecutor 03/L-225, cit. and Ar cle 24.
60 Law on Establishment of the Kosovo Judicial Ins tute 02/L-25. Available at: <h p://www.gazetazyrtare.
com/e-gov/index.php?op on=com_content&task=view&id=122&Itemid=28&lang=en>.
61 Law on Courts 03/L-199, cit. Ar cle 7.
62 Law on the State Prosecutor 03/L-225, cit. Ar cle 6.
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difficul es in implemen ng this legisla ve framework. The independence, accountability 

and efficiency and effec veness of the judicial system are significantly challenged by lack of 

resources, proper management, capacity, infrastructure and even poli cal will.  

2.4.2. Remaining Challenges 

The weak systems for the implementa on of legisla on and lack of appropriate en-

forcement mechanisms are con nuously referred to as the most significant obstacles to 

the establishment of a rule of law environment in Kosovo in general and an independent 

judicial branch in par cular. This is confirmed by various interna onal and local studies 

and analysis, including EC Progress Reports. While there seems to be agreement among 

the relevant interna onal and local stakeholders that the legisla on is of generally good 

quality, there is also agreement that even when this legisla on is implemented, it is 

done so with many challenges and difficul es. Among the primary challenges related 

to implementa on appear to be lack of familiarity with ever changing laws; lack of se-

condary legisla on and even administra ve procedures in order to implement these 

laws; and lack of coopera on and exchange of informa on among various ins tu ons 

in order to implement the legal requirements. An example of this last challenge is the 

inappropriate coopera on mechanisms between Courts and Banks on enforcing Court 

decision against bank accounts. 

In addi on, poli cal interference in judicial proceedings is not a new phenomenon 

and is of serious concern, despite the difficul es involved in proving it. In fact, European 

Commission’s Progress Reports, as well as many other studies of interna onal orga-

niza ons, have men oned this poli cal interference as one of the main challenges to 

strengthening the rule of law in Kosovo. 

Generally, the laws are appropriate and include protec ons against such external 

interference in judicial proceedings. Mechanisms such as inspec on units and disciplinary 

mechanisms to handle such situa ons when evidence exists are also established. Ne-

vertheless, interference is primarily a result of strong family and community connec ons 

and is very difficult to prove, and though the daily newspapers have con nuously raised 

this issue, they have provided only anecdotal data. Having said this, there are also cases 

where the ins tu onal arrangements have proven to be prone to improper influence. 

An example of this is the system for appointment of judges and prosecutors. The formal 

appointment competencies of the President of Kosovo were o en used as a direct in-
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fluence in the elimina on of certain names for appointment. The rejec on of candidates 

for appointment by an ac ng President without any jus fica on was noted as a par cular 

concern even in the European Commission’s 2010 Progress Report.63 

Organized crime and corrup on are prevalent, and despite the declara ons of the 

Government, the Judiciary as well as EULEX concerning their commitment to fight these 

phenomena, very li le progress has been achieved. This is a reflec on of both lack of 

capacity and lack of poli cal will. The lack of capacity has been mainly explained with 

reference to the problems of securing and handling evidence. However, lack of progress 

in comba ng high-level organized crime and corrup on has been perceived as lack of 

poli cal will on the part of the Kosovo Government. There are no high-level Government 

officials judged for corrup on for example, despite the widespread recogni on by various 

interna onal and local reports that corrup on levels in Kosovo are very serious. On the 

other hand, EULEX has not shown more concrete results either, despite the fact that a 

couple of inves ga ons against high-level Government officials are currently ongoing. 

The challenges in comba ng corrup on have also been assigned to the professionalism 

of Judges, Prosecutors and their staff. The competence and professionalism of many of 

the si ng judges and prosecutors is s ll significantly affected by the poor but improving 

quality of legal educa on as well as by the ten years of interrup on in formal schooling 

and legal careers during the 90s.64 The quality of the wri en judicial decisions is also 

widely cri cized as reflec ng poor analy cal, research and wri ng skills by various 

interna onal reports and assessments. The fact that the judicial decisions are not rea-

soned well leaves room for poten al misconduct and corrup on. The Cons tu onal 

Court’s decisions, however, are comprehensive and well-reasoned. 

These shortcomings are gradually being addressed by many efforts to improve the 

quality of legal educa on in Kosovo, as well as by con nuous efforts to strengthen and 

increase the capacity building efforts for trainings of judges and prosecutors and judicial 

personnel. 

In this respect, during 2011, the Ministry of Jus ce started a consulta on process to 

develop and implement plans for the development of a law establishing a judicial Aca-

demy in Kosovo with the aim of bringing together under the auspices of one orga niza on 

the training of all legal professionals. 
63 See Kosovo Progress Report 2010. (Brussels: 9 November 2010). Available at:
<h p://ec.europa.eu/enlargement/pdf/key_documents/2010/package/ks_rapport_2010_en.pdf>.
64 ABA/ROLI, August 2007. Judicial Reform Index for Kosovo. Volume III. Available at: <h p://www.
americanbar.org/advocacy/rule_of_law/where_we_work/europe_eurasia/kosovo.html>.
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As concerns efficiency, the alloca on of resources to the judicial branch is a challenge. 

The judiciary is con nuously allocated around 1% of the Kosovo Budget.65 In addi on, 

the alloca on of budget as well as the budget development and adop on process are 

among the weakest links of the independent judiciary. While the KJC is independent 

in proposing and managing its budget, the budget adop on process, which includes 

both the government and the assembly, leaves significant room for influence and even 

revisions of the ini ally submi ed proposals by the KJC and KPC.66 An excep on to this 

is the adop on process for the Cons tu onal Court budget, although this is fraught with 

problems and tendencies for interference as well.

The management of the overall judicial system also leaves room for significant im-

provement. The Presidents of the courts and the court administrators lack sufficient ex-

perience in management. In addi on, judges in general lack sufficient human resource 

support in fulfilling their du es. Furthermore, in terms of staffing, the budget allocated for 

the judicial and prosecutorial system cannot be managed independently, as all non-judicial 

staff fall under the government system for civil servants. In prac ce, this means that the 

courts do not have the independence to determine for themselves the number and the 

type of posi ons they deem necessary without the approval of the execu ve branch.

Infrastructure is another serious obstacle. Courts and prosecutorial offices are sub-

standard at best. Most courts are overcrowded. Most have only one courtroom. As a 

result, in prac ce most trials are held in the judges’ offices. Although the Law on Courts 

guarantees that court proceedings are open to the public and the media, in prac ce, 

the right to a public hearing is con nuously violated as a result of these condi ons. The 

construc on of a new Palace of Jus ce has started with support from the European 

Commission and is expected to address some of these obstacles in the near future. 

Case management is another problem. Court cases are generally tracked manually. 

The implementa on of the Case Management Informa on System supported by the 

Euro pean Commission has been full of difficul es, including outdated computers and 

limited capaci es within the Court system to use and implement the system. The system 

is therefore not opera onal yet.

Finally, and on a very important note, an issue that seriously damages the delivery of 

jus ce and seriously damages the credibility of the overall jus ce system in Kosovo is the 
65 Kosovo Judicial Council 2011 Sta s cal Report. Available at: <h p://kgjk-ks.org/repository/docs/
Rapor -Vjetor-KJC-ENG_439854.pdf>.
66 Kosovo Judicial Council 03/L-233, cit. Ar cle 15; Law on Kosovo Prosecutorial Council 03/L-224, cit. 
and Ar cle 13.
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caseload management and the backlog of cases pending in the Courts for many years. 

According to sta s cs published by the KJC, there are a total of 200,000 pending cases in 

the system and 107,000 execu ons of judgments pending as of the end of 2011.67 

Lengthy delays and procedural shortcomings in the execu on of civil and criminal 

judgments significantly undermine the efficiency of the Kosovo jus ce system.68 This 

also leads to a con nuously growing backlog of cases. The main factors contribu ng 

to this serious issue include but are not limited to legisla ve and procedural obstacles, 

management and efficiency, and coordina on inefficiencies, as well as a lack of sufficient 

resources allocated to the problem. Despite the fact that KJC recognizes the importance 

of this issue and despite the fact that it has adopted a “Na onal Backlog Reduc on 

Strategy” which has already achieved some results, the system for the enforcement of 

judgments remains deficient.

The situa on that the courts face with large caseload and backlogs directly con-

tradicts the Interna onal Human Rights Standards, including those that are directly 

applicable in Kosovo. This issue has also been addressed and cri cized in the European 

Commission Progress Reports several mes.69

The Government and the Judiciary recognize that serious reforms need to be sup-

ported in order to address this ma er. As a result, the Government has dra ed several 

pieces of legisla on that develop extra-judicial mechanisms that may eventually and 

gradually release the Court system from this increasing burden. 

For example, in 2007, the Assembly of Kosovo adopted Laws on Arbitra on and 

Me  dia on.70 In addi on, in 2008, the Assembly adopted a Law on the Notary that re-

gulates the func oning of the notary as a public ac vity in Kosovo.71 In 2009, the go-

vernment started another amendment process for the Law on execu on procedures 

with the purpose of improving the system for enforcement of judgments, in par cular in 

terms of length of procedures and efficiency of proceedings, as well as with the purpose 

of establishing a bailiff system. The law was adopted in December 2012 and the new 

system for enforcement of judgments will enter into force in January 2014.

67 Kosovo Judicial Council Sta s cal Report 2011, op. cit.
68 Organiza on for Security and Co-opera on in Europe. January 2012. Execu on of Judgments. Available 
at: <h p://www.osce.org/kosovo/87004>.
69 Kosovo Progress Reports 2010 and 2011 Brussels. Available at: <h p://ec.europa.eu/enlargement/
countries/detailed-country-informa on/kosovo/index_en.htm>.
70 Assembly of the Republic of Kosovo. Law on Arbitra on 02/L-75; Assembly of the Republic of Kosovo. 
Law on Media on 03/L-057. Available at: <h p://www.assembly-kosova.org/?cid=2,191>. 
71 Assembly of the Republic of Kosovo. Law on Notary 04/L-002. Available at: <h p://www.assembly-
kosova.org/?cid=2,191,731>.
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Finally, and on a very important note, Kosovo’s declara on of independence has led 

to new challenges to establishing a mul -ethnic judiciary. Immediately a er the dec-

lara on of independence, ethnic Serb judges working for UNMIK were ordered by the 

Serbian Government to discon nue their work in the Kosovo courts and were invited 

back into the Serbian judiciary. 

Since that me, judicial personnel from the Serb community remain under-rep-

resented in the Kosovo jus ce system, despite the fact that the Kosovo Cons tu on and 

the relevant laws guarantee significant representa on of Serbs in the judicial bodies. 

Although at least 15% of the judicial seats at the Supreme and Appellate Court levels are 

assigned for minority communi es according to the Cons tu on, based on the 2011 KJC 

Report, 5.67% of the judicial posi ons represent minority communi es, and only 2.43% 

of them are from the Serb community.72 

Furthermore, another very important challenge in Kosovo is the extension of the 

rule of law structures to the North. The Courts in the North are almost not accessible for 

local judges and prosecutors following the events a er the declara on of independence 

in 2008.73 The Mitrovica Minor Offences Court, Municipal Court, District Court, and 

Municipal and District Public Prosecu on Offices all operate from the premises of the 

Vushtrri Municipal Court located in the southern part of Mitrovica municipality. The Court 

in the North is currently administered by the EULEX judges, prosecutors and interna onal 

and local administra ve staff. The deployment of EULEX judges and pro secutors brought 

limited improvements to the func oning of the jus ce system in the Mitrovica region, 

allowing some of the most serious cases to be dealt with.74 Nevertheless, in prac ce 

the func oning of the jus ce system in the northern part of Kosovo is significantly 

challenged. 

The first serious a empts to address this situa on have been marked by the EU-

facilitated high-level poli cal dialogue between Pris na and Belgrade that started in the 

last quarter of 2012. The status of Northern Kosovo was at the heart of this Dialogue, 

72 Kosovo Judicial Council Annual Report 2011. Available at: <h p://www.kgjk-ks.org/?cid=2,129>.
73 Following Kosovo’s declara on of independence, civil unrest forced the closure of the courthouse 
housing the District, Municipal, and Minor Offenses Courts. Protestors demanded a return to the Serbian 
court system and occupied the courthouse on March 14, 2008. They were arrested by UNMIK and KFOR 
personnel. Immediately following the onset of unrest, the Albanian judges of the Mitrovica courts were 
prevented by police for security reasons from crossing the bridge into Northern Mitrovica and thus kept 
from working. To date, the court remains closed to most regular proceedings.
74 OSCE. February 2010. Report on Mitrovicë/Mitrovica Jus ce System: Status Update and Con nuing 
Human Rights Concerns. Available at: <h p://www.osce.org/documents/mik/2010/02/42804_en.pdf>.
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which led to the first Agreement between Pris na and Belgrade on April, followed by 

an Implementa on Plan of the same adopted by the end of May 2013. While concrete 

results and outcomes from this Agreement are yet to be seen in the field, this Agreement 

is the most important one reached in Kosovo affec ng the opera ons of the Northern 

municipali es since a er the conflict. In addi on, for the first me both par es appear 

to be willing to make all efforts to implement the Agreement in exchange for progress 

towards the European integra on process. 

In fact, the prospect of European integra on has been the key incen ve behind 

many difficult reforms in the jus ce sector in Kosovo, in par cular a er the declara on 

of independence. The determina on of Kosovo’s poli cal status was the main focus 

for many years in Kosovo and a en on was devoted primarily to those reforms that 

were iden fied as condi ons for progress towards a status resolu on. With the poli cal 

status mainly behind, the European integra on process is the main driver of progress in 

addressing the many serious challenges in the jus ce sector today. 

3. The European Integra on Process and its Impact 
      in the Rule of Law Reforms in Kosovo 

3.1. The Context of European Integra on 
Kosovo has been part of the European integra on process since the Stabiliza on 

Asso cia on Process (SAP) process began for the Western Balkans. Kosovo was included 

in the framework of the Stabiliza on Associa on Process with the Thessaloniki Summit 

in 2003, while a concrete prospect for Kosovo was proclaimed with the European Co-

mmission (EC) Communica on “A European Future for Kosovo” in 2005.75 

In June 2004, the European Council endorsed the European Partnership for Kosovo, 

the first instrument determining the key short- and medium-term priori es to be ad-

dres sed by Kosovo ins tu ons on its European integra on path. The Government of 

Kosovo responded by adop ng the first European Partnership Ac on Plan (EPAP). The EU 

set out further reform priori es for Kosovo in the European Partnership of 18 February 

75 Commission of the European Communi es. Communica on from the Commission. A European Future 
for Kosovo (Brussels: 20.04.2005). Available at:
<h p://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0156:FIN:EN:PDF>. 
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2008.76 Correspondingly, the EPAP has been updated several mes since then, with the 

latest update being in December 2011.77 

Between 2003 and 2009, the main instrument for poli cal dialogue between the Go-

vernment of Kosovo and the EC was the “Stabiliza on Associa on Tracking Me cha nism” 

- a special mechanism set up to adjust to Kosovo’s status ques ons un l its declara on 

of independence in 2008. More than a year a er the declara on of independence, in 

No vember 2009, this process was graduated to the Stabiliza on Associa on Process 

Dialogue (SAPD) based on the EC Communica on to the European Council and Parliament 

“Kosovo – Fulfillment of the European Perspec ve.”78 

Nevertheless, despite a series of declara ons by the EU structures that Kosovo has a 

clear prospect of European integra on, Kosovo is currently the only country of the Western 

Balkans that does not have contractual rela ons with the EU. Nor does Kosovo benefit from 

visa liberaliza on. The adop on of EU’s Kosovo ’status neutral’ posi on, as a result of the 

lack of consensus among the EU members states regarding Kosovo’s statehood ques on, 

has caused serious ques ons and difficul es in Kosovo’s progress towards the EU.79 Only 

22 EU Member States have recognized Kosovo’s independence so far. The absence of an 

agreed-upon posi on concerning Kosovo’s status creates difficul es for Kosovo both in 

terms of regional coopera on as well as the European integra on process.80 

In an effort to address these challenges, the EU ini ated the process of a “technical 

dialogue” between the Governments of Serbia and Kosovo in March 2011. The Dialogue 

was also described in terms of “condi onality” towards the European integra on process 

for both countries. 

76  Council Decision 2008/213/EC. 18 February 2008. On the principles, priori es and condi ons contained 
in the European Partnership with Serbia including Kosovo as defined by United Na ons Security Council 
Resolu on 1244 of 10 June 1999 and repealing Decision 2006/56/EC. Available at:
<h p://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:080:0046:0070:EN:PDF>.
77 Republic of Kosovo, The European Partnership Ac on Plan 2012. December 2011. Available at: 
<h p://www.mei-ks.net/repository/docs/European_Partenership_Ac on_Plan_2012.pdf>.
78 Communica on of the European Communi es. Communica on from the Commission to the European 
Parliament and the Council. Kosovo*-Fulfilling its European Perspec ve (Brussels: 14.10.2009). Available 
at: <h p://ec.europa.eu/enlargement/pdf/key_documents/2009/kosovo_study_en.pdf>. 
79 Having said this, the October 2012 Communica on on a Feasibility Study for a Stabiliza on and Asso-
cia on Agreement with Kosovo, for the first me confirms that an SAA can be concluded between the EU 
and Kosovo even in a situa on where EU Member States maintain different views on its poli cal status.
80 In this regard, in order to facilitate Kosovo’s par cipa on in regional forums in par cular, the EU 
mediated an agreement between Serbia and Kosovo early in 2012. Based on the agreement reached, 
the word “Republic” will not appear next to the name Kosovo in interna onal and regional forums. 
Instead, a footnote will refer to Security Council Resolu on 1244 and the ruling of the Interna onal 
Court of Jus ce saying that Kosovo’s declara on of independence in 2008 was in compliance with 
interna onal law. 
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Within a year of “technical discussions,” agreements were reached in several “tech-

nical areas,” including but not limited to integrated border management, freedom of 

movement, provision of cadastral records and recogni on of university degrees, Kosovo’s 

customs documents and civil registries.81

A very important agreement reached in February 2012 concerns the representa on 

of Kosovo in regional coopera on.82 The arrangement allows Kosovo to sign new re-

gional agreements and to par cipate in regional organiza ons and mee ngs, provided 

the name of Kosovo is followed by a footnote which refers to both UNSC 1244 and the 

Interna onal Court of Jus ce (ICJ) Opinion on the Kosovo Declara on of Independence. 

Difficult and not very popular decisions such as this one were reached under the strong 

incen ves and condi onality of the EU, which in exchange for progress and compromise, 

promised Serbia “candidate status” and Kosovo the “ini a on of the feasibility study on 

a Stabiliza on and Associa on Agreement.” While these agreements have been reached, 

their implementa on leaves much room for improvement. 

Consequently, in its Conclusions of October 2012, the European Council reiterated 

its full support for the Pris na-Belgrade Dialogue and assessed the progress posi vely in 

general.83 The Council reemphasized however that the Dialogue and the implementa on 

of the agreements reached through it would be of crucial importance for both par es as 

they take further steps towards fulfilling their prospect of integra on into the EU. The 

Council reaffirmed Serbia’s prospect for the status of candidate country and reaffirmed 

that Kosovo would benefit from the perspec ve of “eventual visa liberaliza on” once all 

condi ons are met, in par cular emphasizing that more progress was necessary in the 

area of jus ce, freedom and security as well as coopera on with EULEX. 

The Communica on from the Commission to the European Parliament and the 

Coun cil on Enlargement Strategy and Main Challenges 2012-2013 also notes the limited 

progress on the implementa on of these agreements and calls for further progress to 

be achieved as a ma er of urgency.84 Nevertheless, despite problems with the imple-

81 For more informa on on the Pris na-Belgrade Dialogue, refer to V. Todoric and L. Malazogu, Bel-
grade-Pris na Dialogue, Transforma on of Self-Interest required (Pris na, Belgrade: November 2011). 
Available at: <h p://www.cnp.rs/resources/files/dialogue_bg_pr.pdf>.
82 Previously Kosovo was represented at regional mee ngs by the United Na ons Mission in Kosovo (UN-
MIK), which had been established by UN Security Council Resolu on 1244 following the war of 1999. 
83 European Council, 18/19 October 2012. Conclusions. Available at:
 <h p://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/133004.pdf>.
84 Communica on from the Commission to the European Parliament and the Council, Enlargement 
Strategy and Main Challenges 2012-2013 (Brussels: 10.10.2012). Available at:
<h p://ec.europa.eu/enlargement/pdf/key_documents/2012/package/strategy_paper_2012_en.pdf>.
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menta on of these agreements, Serbia received EU candidate status in March 2012 and 

the Commission adopted a Communica on on a Feasibility Study for a Stabiliza on and 

Associa on Agreement with Kosovo in October 2012.

Despite the fact that some progress was achieved through the so-called “technical 

dialogue,” the most difficult problems between Serbia and Kosovo, in par cular as per-

tains to the North, remained largely unaddressed and unresolved. As a result, the EU 

started another process – the high-level EU-facilitated Belgrade-Pris na Poli cal Dialogue 

that began in October 2012.

At the heart of the Dialogue was the inten on to find a solu on for the dispute 

over Northern Kosovo, which is prac cally governed by the Serb Community, while also 

star ng a process of “gradual normaliza on” of rela ons between Serbia and Kosovo in 

exchange for progress towards European Union integra on. 

This Dialogue included nego a ng solu ons for some of the most difficult rule of 

law problems in Northern Kosovo, the addressing of which has been con nuously set 

aside un l now, such as the disbanding of the judicial parallel structures in the North, the 

re-ac va on of the Mitrovica Court, the integra on of the police into the Kosovo Police 

Force, as well as the applica on of Kosovo’s laws in the North. 

Another important development occurred on October 2012, when the Commission 

adopted a Communica on on a Feasibility Study for a Stabiliza on and Associa on 

Agreement with Kosovo, which for the first me confirms that an SAA can be concluded 

between the EU and Kosovo in a situa on where EU Member States maintain different 

views on its poli cal status.85 The study also assesses whether Kosovo is ready to nego ate 

and subsequently implement a SAA. It iden fies priority issues to be addressed before 

nego a ons can start and priority areas that Kosovo would need to address to be able 

to meet its obliga ons under an SAA.

Very importantly, the Feasibility Report focuses on and addresses the legal aspects 

of signing an SAA with Kosovo in a situa on where not all its member states have re-

cognized Kosovo as an independent country. While the Feasibility Study concludes that 

there are no legal obstacles to signing a SAA with Kosovo and that this is possible based 

on Ar cle 218 Treaty on the Func oning of the EU (TFEU), it also notes that this does 

85 Communica on from the Commission to the European Parliament and the Council on a Feasibility 
Study for a Stabiliza on and Associa on Agreement between the European Union and Kosovo (Brussels: 
10.10.2012). Available at: <h p://ec.europa.eu/enlargement/pdf/key_documents/2012/package/
strategy_paper_2012_en.pdf>.
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not cons tute “recogni on of Kosovo by the Union as an independent state nor does it 

cons tute recogni on by individual Member States of Kosovo.”

The Feasibility Study also examines whether the poli cal and economic development 

of Kosovo would allow it to undertake the extensive obliga ons of an SAA. In this respect, 

the Feasibility Study emphasizes that further progress is dependent on implemen ng in 

good faith all agreements reached between Belgrade and Pris na to date, and it makes 

progress towards an SAA condi onal upon concrete results in the rule of law, par cularly 

in areas such as organized crime, corrup on, suppor ng implementa on of the mandate 

of EULEX and implementa on of judicial reform, among others.  

The Council of the European Union, in its December 2012 Conclusions on Enlargement 

and Stabiliza on and Associa on Process, clearly emphasized that improving the rela ons 

between Serbia and Kosovo is necessary for progress towards the European integra on 

process.86 The normaliza on of rela ons between Kosovo and Serbia is clearly outlined 

as a condi on for Serbia’s accession nego a ons with the EU and for Kosovo’s opening of 

nego a ons for an SAA, decisions to be poten ally taken by the European Council based 

on the opinion of the Commission some me in spring 2013. In addi on, in Kosovo’s case 

the opening of the SAA nego a ons is also condi onal upon further progress in the area 

of rule of law, coopera on with EULEX, the fight against organized crime and corrup on. 

Basically, further progress towards the European Union integra on agenda was clearly 

condi oned on progress and the ability of both Pris na and Belgrade’s to make difficult 

decisions under the auspices of the EU-facilitated Poli cal Dialogue. In the case of Kosovo, 

finding a solu on for the North is of outmost importance, as it would both offer concrete 

progress towards the European integra on process a er a long me, and it would also for 

the first me offer the prospect of star ng to address some of the key rule of law obstacles 

in Kosovo that result from difficul es in the North. 

3.2. The April Deal 
The first Agreement on the principles governing the normaliza on of rela ons bet-

ween Pris na and Belgrade resul ng from the EU-Facilitated High Level Poli cal Dia lo-

gue was reached on April 19, 2013. It is a short agreement, defining only the key prin ci-

ples and leaving many implementa on ques ons undefined and unresolved. It pri  marily 

86 Council of the European Union on its December Conclusions on Enlargement and Stabiliza on and 
Associa on Process (Brussels: 11 December 2012). Available at:
<h p://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/genaff/134234.pdf>.
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focuses on the establishment of the Associa on/Community of Serb majority mu  ni-

cipali es; the police force; the jus ce sector and elec ons. 

More specifically and most importantly, the Agreement establishes an Associa on/

Community of Serb Majority municipali es in Kosovo. The Agreement provides that it’s 

dissolu on would only be possible by the decision of the par cipa ng municipali es 

themselves. Legal and Cons tu onal guarantees in this respect are also required by 

the Agreement. The Associa on/Community is equipped with full competencies in the 

area of economic development, educa on, health, urban and rural planning and other 

competencies as delegated by the central authori es. Finally, the Associa on/Commu-

nity is foreseen to have a role at the Central level,  a role which is not properly defined 

by the Agreement itself. 

On the other hand, the Agreement addresses the integra on of the Serb community 

into the Kosovo Police Force. The Agreement clarifies that there shall be only one Police 

Force called the Kosovo Police. It also mandates that all Police Officers in the Northern 

Kosovo will be integrated in the Kosovo Police framework and that despite the current 

prac ce that Serb Police Officers receive double salaries -from the Kosovo Government 

and Serb Government, respec vely- the Serb Police Officers once integrated within the 

Kosovo Police Service will receive salaries only from the Kosovo Government. In addi on, 

the Agreement also requires that there be a special Police Regional Commander for the 

four northern Serb majority municipali es (Northern Mitrovica, Zvecan, Zubin Potok, 

and Leposavic). This posi on is to be held by a Serb nominated by the Kosovo Ministry 

of Internal Affairs, from a list provided by the Associa on/Community of the Serb Muni-

cipali es. As in all other cases, the composi on of the Kosovo Police structures in the 

North is to reflect the ethnic composi on of the respec ve municipali es. 

As it pertains to the jus ce sector, the Agreement mandates that all judicial authori es 

must be integrated and operate within the Kosovo legal framework. More importantly, it 

mandates that the Appellate Court in Pris na establishes a Panel composed of majority 

Serb Judges “to deal with all Kosovo Serb Majority municipali es.” This Panel will be si ng 

permanently in the Mitrovica District Court building in the Northern Mitrovica. 

Finally, the Agreement adds that municipal elec ons will be organized in the northern 

municipali es during 2013 with the facilita on of the Organiza on for Security and 

Coopera on in Europe (OSCE) and in accordance with the Kosovo law and interna onal 

standards. 
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On April 22, the Kosovo Assembly adopted a Resolu on suppor ng the Agreement 

reached with Serbia. This was certainly a controversial Assembly session followed by 

significant cri cism for the Agreement in par cular by the opposi on party, Vetevendojse. 

The same party challenged the cons tu onality of the Agreement to the Kosovo Cons-

tu onal Court. The outcome of the Cons tu onal Court review of this claim is expected 

during the first week of September 2013. 

As it pertains to its implementa on, the Agreement required an Implementa on 

Plan and a meframe by April 2013, responsible for which would be an Implementa on 

Commi ee facilitated by the EU. Finally, through this Agreement, both sides agreed that 

they will not bloc each other’s progress toward the European Union.

The two key things that were clear from the provisions related to the jus ce 

sector, were that a separate branch of the Appellate Court needed to be established 

in North and that the Serb judicial personnel were to be gradually incoorporated 

into the Kosovo judicial structures. This was certainly very good news as it started 

addressing for the first me the non-func oning of the jus ce sector and almost 

complete lack of opera ons of the Courts in the North severly limi ng access to 

jus ce, among others. Nevertheless, implementa on wise, many things were un-

lcear, in par cular as it relates to the esta blishment of the Appellate Court Panel in 

the North and its jurisidic on. 

While the Kosovo Law on Courts allows the for the possibility to establish “De-

partments” and “Divisions” within the Court of Appeals, the Agreement empowers this 

new structure to deal with cases coming from all Kosovo Serb majority municipali es and 

not only the Northern ones. This, if nothing else, requires a major jurisdic onal change. 

Further, the composi on of the Appellate Court currently requires at least 15% of the 

total seats but not fewer than ten seats from the minority communi es. If all “Serb re-

lated” cases are going to be heard in the North, how does this impact the composi on 

of the Appellate Court in Pris na, needs to be analyzed and determined. Is there s ll a 

need to keep a mul -ethnic Appellate Court or should all the Serb Community Judges in 

the Appellate Court be assigned to its Northern “Panel,” thus significantly affec ng the 

mul -ethnic concept building the Kosovo jus ce system? Finally, a determina on needs 

to be made on how to handle the caseload involving inter-ethnic par es. It is unclear 

how the appellate jurisdic on will be resolved in cases when par es come from different 

communi es.
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The Implementa on Plan adopted by the end of May 2013 did not go too far in 

clarifying all these ques ons. As it pertains to the jus ce sector, the Implementa on Plan 

calls for the establishment of a Working Group to be responsible for devising a detailed 

plan for the integra on of Serbian judicial authori es into the Kosovo structures. This 

process is to be supported by EULEX. The Government of Serbia is expected to provide 

informa on on the number of its judicial personnel employed in Kosovo who have ex-

pressed an interest in joining the Kosovo structures. This was however condi oned with 

the adop on of the Law on Amnesty by the Kosovo Assembly. More importantly, the 

Implementa on Plan requires that by the end of 2013, all Serb Court premises in Kosovo 

will be closed and all personnel will be integrated into Kosovo structures. While this 

Working Group has been mee ng con nuously in Brussels since the adop on of the 

Implementa on Plan, the outcomes of their proceedings have not been made publicly 

available. In general, the proceedings of these Workings Groups have been characterized 

by lack of transparency and communica on. 

Otherwise, leaving the jus ce sector aside, the same Implementa on Plan addresses 

issues related to the adjustment of legal framework; the Associa on/Community; police; 

municipal elec ons and other general provisions. 

As it pertains to the legal framework issues, the Implementa on Plan required both 

sides to enact all necessary legal changes for the implementa on of the Agreement, 

including the Law on Amnesty by June 2013. 

As it pertains to the establishment of the Associa on/Community, the Implementa on 

Plan required the establishment of a Management Team composed of representa ves of 

both par es, which is to be in charge for preparing the establishment of the Associa on/

Community post local government elec ons planned for November 2013. 

As it pertains to the Police, the work was foreseen to start by the end of May through 

the establishment of another Working Group, which would dra  detailed plans for the 

integra on of the Serb Community into the Kosovo structures. The Government of Serbia was 

expected to start all the necessary procedures to cease the payment of salaries and support 

the incorpora on of its employees into the Kosovo police force structures. This process is to 

be supported by EULEX. Based on this Implementa on Plan, Serbia is expected to start closing 

its security offices in Kosovo by June, 2013. These offices were expected to fully close by July 

2013 and by the end of the year, all members of the Serbian security structures would be 

integrated and their salaries be paid exclusively from the Kosovo budget. 
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Finally, through this Implementa on Plan, both sides commi ed to fully implement 

all agreements reached throughout the so called “technical dialogue” between March 

2011 and October 2012. 

As it appears from the Implementa on Plan, the Law on Amnesty was at the heart 

of the implementa on of the Agreement. This Law is designed to help integrate the 

com munity in Serb-run Northern Kosovo by ensuring that Serbs cannot be prosecuted 

for any past crimes related to the resistance against the Pris na authori es. This Law 

a racted serious disagreement and dissa sfac on among the ci zens of Kosovo and 

the civil society and as a result of serious public pressure, the Law failed to get adopted 

ini ally by the Kosovo Assembly. Nevertheless, the interna onal community urged and 

pressured the Kosovo Assembly as well as the Government to adopt the Law, while 

Serbia threatened to reconsider the Agreement on normalizing rela ons if the Law was 

not approved. As a result, the Kosovo Assembly eventually approved the Amnesty Law. 

The opposi on party, “Vetevendosje” and a few individual Assembly members opposed 

the Law and used their right to challenge this Assembly act to the Cons tu onal Court of 

Kosovo ques oning its cons tu onality. The outcome of the Cons tu onal Court review 

is expected during the first of week of September 2013. 

While a lot remains to be seen in terms of concrete results from this Agreement, 

the deal reached on April 2013 is crucial for both, Kosovo and Serbia as well as the 

Serb Community in the North of Kosovo. This marks the first Agreement between the 

two par es since a er the conflict and starts the process of “normaliza on of rela ons” 

between the two. More importantly, it is the first serious effort to address the problems 

of the Serbs in the North and start an integra on process of the same. Needless to say 

that this was a very difficult deal on both sides and was reached only under the strong 

pressure of the EU and clear rewards in exchange. The promise was kept and based on 

the European Council Conclusions of June 2013, a decision was made to open accession 

nego a ons with Serbia.87 Based on the Conclusion, the first intergovernmental con-

ference will be held in January 2014 at the very latest. In addi on, the Decisions 

authorizing the opening of nego a ons on a Stabiliza on and Associa on Agreement 

between the European Union and Kosovo were also adopted.

This is a very important momentum which requires the EU to seriously engage in 

suppor ng the par es to implement the Agreement as a next step. With the prospect of 

87  European Council, 27/28 June 2013. Conclusions. Available at: <h p://register.consilium.europa.eu/
pdf/en/13/st00/st00104-re02.en13.pdf>. 
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concrete progress towards an SAA and poten al visa liberaliza on in exchange, there is 

momentum that could seriously accelerate the rule of law reforms and “export” EU rule 

of law values to Kosovo. 

This is very important since, as this paper further elaborates, while the rule of law 

reforms have been con nuously referred to as a priority in Kosovo by the EU and many 

other important interna onal partners, the EU condi onality has not necessarily been 

effec vely used in order to result in major progress in addressing some of the most 

difficult rule of law problems in Kosovo. The Agreement reached with Serbia and the EU 

decision authorizing the opening of nego a ons on a SAA with Kosovo, might provide 

the basis for the beginning of a new rela onship between Kosovo and the EU.

3.3. European Union “Export” of Rule of Law Values  
The prospect of European integra on has opened a new and important chapter for 

the reform of the Kosovo judiciary, providing serious incen ves for con nuous efforts to 

progress in addressing the obstacles. On the other hand, by commi ng to the integra on 

of the Westerns Balkans into the European Union structures through the Stabiliza on 

and Associa on process, the European Union itself has strengthened its efforts for the 

“Europeaniza on” of the region by star ng a process to “export” its values.88 

Various studies in this area indicate that this is done primarily through technical and 

financial assistance promo ng and facilita ng reforms in the area of rule of law, but also 

through the use of “condi onality” in order to influence reforms in the countries that are 

part of the European Integra on process. The la er primarily means the offer of posi ve 

incen ves, with the ul mate incen ve being EU membership, as a reward for countries 

who meet the EU’s demands to adopt certain rules. Nevertheless, as the Paper further 

discusses, condi onality is not always uniform and/or homogeneous.89 

The “Europeaniza on” of candidate and poten al candidate countries as a result 

of EU influence is the subject of numerous studies, among which is one conducted 

by Ulrich Sedelmeier, “Europeaniza on in new members and candidate states,” albeit 

in the context of the Central and Eastern European Countries (CEEC).90 The author, 

among other things, analyses the extent and the nature of the EU’s impact, as well as 

88 U. Sedelmeier. 12 February 2011. “Europeaniza on in new member and candidate states,” Living 
Reviews in European Governance 6(1) (London School of Economics & Poli cal Science). Available at: 
<h p://www.lse.ac.uk/people/u.sedelmeier@lse.ac.uk/>.
89 Ibidem.
90 Ibidem.
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the condi ons and factors that determine the effec veness of EU influence in countries 

progressing towards membership. The study iden fies elements such as “determinacy 

of condi ons,” the “size and speed” of rewards, the “credibility of condi ons” as well 

as the “size of adop on costs” as key elements increasing the impact and effec veness 

of condi onality. 

Similarly, another study conducted by Frank Schimmelfennig and Ulrich Sedelmeier 

concludes that rule transfer from the EU to the CEECs and the varia on of its effec veness 

are dependent, among other things, on the credibility of EU condi onality and the domes c 

costs of rule adop on.91 

Based on the above, the “determinacy of condi ons” helps governments to know 

exactly what they have to do to get the rewards. This helps clarify the exact condi ons that 

have to be fulfilled in exchange for the reward. The “determinacy” decreases the possibility 

for various interpreta ons on both sides of the meaning of the condi ons and the reward. 

The “size and speed of rewards,” on the other hand, is a crucial factor in analyzing the 

efficiency of condi onality. The bigger the size of the reward and the closer the prospect 

of its implementa on, the more successful is the implementa on of the condi on. 

Equally, based on these studies, the longer the temporal distance to the payment of 

reward, the lower the incen ve to comply. The ul mate reward of EU membership is the 

most sizeable benefit for candidate and poten al candidate countries, but some mes 

the payment of this reward is distant. Therefore, the use of intermediate rewards, such 

as concrete progress towards integra on and even financial assistance, is important. 

Sedelmeier par cularly focuses on this problem by addressing ques ons related to 

“Europeaniza on” without a credible EU membership perspec ve.92 

The “credibility of condi onality” is the third set of relevant factors, and it has to 

do primarily with withholding rewards in case of non-compliance and delivering the 

reward in case of adop on of a certain rule. Thus, credibility depends on a consistent, 

merit-based applica on of condi onality by the EU.93 As a result, the credibility of con-

di onality is also linked to the ability of the EU to monitor effec vely the fulfillment of 

its requirements. 

91 Frank Schimmelfennig and Ulrich Sedelmeier also focus on these ques ons in their study. See F. 
Schi mmelfennig and U. Sedelmeier, Governance by condi onality: EU rule transfer to the candidate 
countries of Central and Eastern Europe. Available at:
<h p://www.mzes.uni-mannheim.de/projekte/typo3/site/fileadmin/research%20groups/1/teamB-
reader/Schimmelfennig%20%26%20Sedelmeier_Governance%20by%20condi onality.pdf>.
92 U. Sedelmeier, op. cit: 31.
93 Ibidem: 12.
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Finally, the “capabili es and costs” of the country or its respec ve ins tu on subject 

to condi onality is crucial. The adop on costs have to be taken into account and be 

reasonable. 

What most of these elements have in common is clarity and certainty. For the ef-

fects of condi onality to be maximized, the condi ons and the rewards need to be as 

clear as possible, the ming needs to be clearly determined and the prac ce should be 

able to show that rewards are delivered or withheld depending on the fulfillment of 

the set condi onality. The less clear and certain these elements are, the less effect is 

to be expected. Nevertheless, uncertainty is common, and it primarily arises from in-

ternal conflict within the European Union about the applica on of condi onality and 

the respec ve reward.94

Now, while these common denominators for maximizing the effects of EU con-

di onality are drawn from studies of the most recent EU enlargements, their applica on 

is also valid for the countries of the Stabiliza on and Associa on process. Depending on 

their stage in the integra on process, the degree of their applica on in terms of con-

di onality varies. The applica on of these condi ons is the least valid for the case of 

Kosovo, par cularly for one primary reason: uncertainty.

Uncertainty in the case of Kosovo stems primarily from the lack of a common Euro-

pean Union posi on related to the ques on of Kosovo’s status and the lack of any credible 

or concrete meline for progress towards its integra on in the European Union. The first 

me that concrete rewards –the prospect of nego a ng an SAA- were clearly promised 

in exchange of fulfilling a condi on –progress in the Dialogue with Serbia– was within the 

auspices of the EU-facilitated Pris na-Belgrade Dialogue. It worked. Both Kosovo and Serbia 

agreed to a very difficult deal in April 2013 in exchange of concrete progress towards the EU 

integra on. Otherwise, although Kosovo is part of the Stabiliza on and Associa on process 

and the Commission has several mes expressed the clear prospect of Kosovo’s joining 

the EU, Kosovo is the last country of the Western Balkans in terms of progress towards 

integra on, with not even a contractual rela onship with EU yet and, un l very recently, 

with an unclear prospect on whether an SAA was even possible for Kosovo under its poli cal 

circumstances, in par cular in light of the EU’s lack of unified posi on on Kosovo’s poli cal 

status. Overall, the prospect of joining the EU is so uncertain in terms of ming that the 

incen ves for reform are less credible, despite Kosovo’s formal commitment to fulfill the 

criteria and condi ons necessary on its path towards the European Union. 
94 Ivi. 
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Having said this, other elements discussed above, such as “determinacy of con-

di ons,” “size and speed of the rewards” and the “credibility of condi ons,” have not 

been consistently applied, if at all, in the efforts for the “Europeaniza on” of Kosovo. 

The re has generally been no official link between the condi on and the reward and no 

clarity on the type of reward. Furthermore, at least un l very recently, no intermediate 

rewards were applied, with the main reward remaining the prospect of EU membership. 

With the credible prospect of membership decades away, despite a strong consensus and 

commitment within the Kosovo Ins tu ons and among its people to join the European 

Union, the progress in implemen ng difficult reforms has generally been slow. 

Quite the contrary, Kosovo’s strongest incen ves to comply with EU requirements 

have been a result of the Kosovo poli cal status determina on process and not the 

European Integra on process. Kosovo Ins tu ons have responded more effec vely to 

“condi onality” the closer the status determina on process was. In terms of EU con-

di onality, the example is the Dialogue with Belgrade. A very difficult deal was reached 

in April under the auspices of the EU-Facilitated Poli cal Dialogue only in exchange for 

a concrete progress towards European integra on. Both examples indicate that the 

clearer, more concrete and closer the reward, the stronger the incen ve to comply with 

condi onality. 

This is equally valid for Kosovo’s difficult reforms in the area of rule of law, which may 

risk losing momentum unless the condi ons for reform and the respec ve rewards are 

clearly determined and outlined. This is par cularly important for the implementa on 

of the reforms agreed upon through the April Agreement. Unless the EU condi onality is 

clear and concrete rewards offered in exchange, the implementa on of the Agreement 

risk losing momentum, pu ng at risk very important rule of law reforms in Kosovo. 

A recent report by the European Court of Auditors confirms this perspec ve by 

em phasizing that the Commission could have made more use of policy dialogue and 

condi onality to strengthen the rule of law, and it strongly recommends that the Council 

and the Commission ensure that their policy dialogues with Kosovo focus par cularly 

on strengthening the rule of law and are linked to concrete incen ves and priority 

condi ons.95 

Otherwise, the technical and financial assistance provided to Kosovo by the Euro-

pean Union in the area of rule of law has been tremendous. This assistance has led to 
95 European Court of Auditors. 2012. European Union Assistance to Kosovo related to Rule of Law (Special 
Report no. 18). Available at: <h p://eca.europa.eu/portal/pls/portal/docs/1/17764743.PDF>.
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significant results and to very important progress in certain areas. However, the overall 

opinion, including the findings of the abovemen oned European Court of Auditors report, 

suggests that the results could have been much be er and the remaining challenges 

fewer, if the “Europeaniza on” efforts and the use of “condi onality” had been more 

effec vely applied.   

3.4. European Union Support for and Monitoring of the Rule of Law 

Reforms in Kosovo 
The EU and its member states have played an important role in the reconstruc on 

and development of Kosovo. The EU is the largest donor providing assistance to Kosovo. 

Just between 2007 and 2011, the EU provided 679.94 million euro for rule of law reforms 

in Kosovo through EULEX, the Instrument for Pre-Accession (IPA) and the Instrument for 

Stability. This amount totals 56% of the overall EU assistance to Kosovo during this period.96 

The EU assistance is coordinated through the EU Office in Kosovo/European Union 

Special Representa ve (EUSR), EULEX and the EU Member State representa ons in 

Kosovo in cases of bilateral assistance.97 The EU Office plays a crucial role in suppor ng 

Kosovo on the path towards European Union integra on. The EUSR offers advice and 

support to the Government of Kosovo in the poli cal process and provides overall 

coordina on for the EU presences in Kosovo. Finally, most EU Member States have their 

own bilateral programs through which they provide assistance to Kosovo. 

The amount of the assistance as well as the presence of various European structures 

in Kosovo presents a coordina on challenge. Both the European structures themselves 

as well as the Kosovo government through the Ministry of European Integra on have 

established various coordina on mechanisms in order to maximize the efficiency of 

the assistance provided in the area of rule of law. In 2008 EULEX established a Joint 

Rule of Law Coordina on Board (JRCB) with the Kosovo authori es, co-chaired by the 

EULEX Head of Mission and the Deputy Prime Minister of Kosovo. The EUSR is also 

man dated to strengthen the coordina on of EU support in Kosovo. The Government of 

Kosovo, on the other hand, has established a Donor Coordina on structure led by the 

Ministry of European Integra on, which includes a Rule of Law sector working group 

96 Ibidem.
97 Following the entry into force of the Lisbon Treaty, the European Commission Liaison Office, jointly 
with the EUSR mandate, became the European Union Office in Kosovo. Before becoming one Office, the 
European Commission Liaison Office has been func oning since September 2004, and the EUSR since 
2008.
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and three relevant sub-working groups. A Na onal Council for EU Integra on, chaired 

by the President, as well as a Task Force for European Integra on, led by the Ministry of 

European Integra on, were also established.

However, despite the existence of several coordina on forums, the coordina on 

between the European Commission rule of law projects in Kosovo, on the one hand, and 

the EULEX monitoring, mentoring and advice ac ons, on the other, leaves significant room 

for improvement. In addi on, the capacity of the Government of Kosovo to effec vely 

par cipate and contribute to the effec ve coordina on of rule of law assistance has 

been limited despite the gradual improvements. The recent European Court of Auditors 

addresses these problems concerning the effec veness of EU assistance from the per-

spec ve of the clear defini on of objec ves and coordina on mechanisms, in par cular 

between the European Union Office and EULEX. It analyzes and proposes solu ons for a 

number of weaknesses it iden fies in this respect. The report par cularly recommends 

that the Council and Commission need to ensure that rule of law priori es and objec ves 

for Kosovo are linked to concrete benchmarks against which progress can be assessed.

Another area where effec veness needs to be increased is the rela onship between 

monitoring reports and the implementa on of their recommenda ons. In this respect, 

the European Partnerships and the corresponding Ac on Plans are the key planning 

documents, while the European Commission Progress Reports remain the key monitoring 

tools. The 2012 EPAP is the key planning document, which aims to address key short- 

and medium-term challenges and priori es as iden fied by the European Partnership 

2008. In order to strengthen the monitoring mechanisms, the Ministry of European 

Integra on launched and func onalized an EPAP monitoring and repor ng system in 

2010. Nevertheless, the main monitoring tool for the implementa on and progress of 

the rule of law reforms in Kosovo remains the European Commission Progress Reports. 

The EU assistance to Kosovo is in principle condi onal on the progress in mee ng 

prio ri es set out in the European Partnership. However, the Partnership contains as 

many as 79 priori es on the rule of law alone. EPAP 2012 contains a total of 261 ac-

ons, of which 62 ac ons are set forth for the poli cal criteria, including in the area 

of rule of law.98 Managing the implementa on of all EPAP priori es and holding the 

res ponsible ins tu ons accountable for their implementa on has been a challenge. 

Furthermore, the Partnership priori es and the Ac on Plan’s corresponding ac ons are 

not necessarily consistently reflected in the priori es of the Government ins tu ons 
98 Republic of Kosovo, The European Partnership Ac on Plan 2012, cit. 
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or in the programming of the other donors. The European Commission technical assis-

tance programs include condi ons, but these are not necessarily linked to the direct 

contribu on toward fulfilling the EPAP Ac ons or broader policy concerns. Moreover, 

the Partnership has not been updated since 2008. 

On another note, the European Commission Progress Reports are taken seriously by 

the Kosovo Government and they are an incen ve to accelerate the reform processes. 

However, while their recommenda ons are taken seriously, they are not necessarily 

effec vely translated into priority reform ac ons by the relevant government bodies. 

This is not necessarily a reflec on of lack of will so much as it is a reflec on of weak ca-

pacity and lack of coordina on. 

In this respect, an analysis of the progress reports since 2008 reflects that while 

progress has been made in the area of rule law, the key challenges are con nuously 

repeated as weaknesses since 2008.99 

Since the Progress Report of 2008, the Assembly of Kosovo adopted the Cons tu on 

of the Republic of Kosovo, which is widely recognized as a Cons tu on containing strong 

provisions for the protec on of human and minority community rights. In general, progress 

was con nuously noted in the adop on of and the quality of laws. The Progress Reports 

indicate most progress in the judicial sector during 2009 and 2010. This progress is mainly 

a ributed to the adop on of the Laws on Courts, the Kosovo Judicial Council, the Kosovo 

Prosecutorial Council and Prosecu on as well as the introduc on of a new salary system for 

judges and prosecutors. As contribu ng to this end should also be counted the successful 

comple on of the re-appointment process for judges and prosecutors, as well as the 

establishment of the Cons tu onal Court and the effec ve implementa on of its decisions. 

However, as men oned in the previous sec ons of this paper, weak systems for im-

plementa on of legisla on were con nuously referred to in the European Commission 

Progress Reports. The efficiency of the Court proceedings and the backlog of cases are 

also con nuously men oned as a weakness. The court system challenges from a hu-

man resource and organiza onal perspec ve were also men oned in several progress 

re  ports. Furthermore, the KJC’s non-properly func oning disciplinary systems, the lack 

of implementa on of the KJC’s Judicial Audit Unit recommenda ons, an almost non-

func oning case management system, the lack of effec ve coopera on between police and 

public prosecu on, and significant problems with witness protec on were also con nuously 
99 European Commission Progress Reports on Kosovo. Available at: 
<h p://ec.europa.eu/enlargement/countries/detailed-country-informa on/kosovo/index_en.htm>.
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referred to as weaknesses in the EC Progress Reports. Finally, even more difficult problems 

such as the integra on of the Serb community into the jus ce system, poli cal interference 

in judicial proceedings, the effec ve prosecu on of cases, corrup on and the fight against 

organized crime, and the lack of any effec ve func oning of the rule of law in Northern 

Kosovo remain key obstacles for the progress of the rule of law in Kosovo.  The results of the 

implementa on of the April Agreement between Pris na and Belgrade remain to be seen. 

While the Kosovo Government and the European Commission technical assistance 

programs have certainly incorporated these challenges into their priori es and pro-

gramming, EU “condi onality” has not been sufficiently effec ve in order to acce lerate 

the necessary progress or address the weaknesses con nuously referred to in the EC 

Progress Reports. 

The EU has recognized this and as such has proposed the launch of the Structured 

Dialogue on the Rule of Law, which was announced by the publica on of the 2011-2012 

Enlargement Strategy at the end of 2011.100 The Structured Dialogue started on 30 May 

2012. This structure includes high-level rule of law mee ngs and discussions focused 

on the main rule of law priori es for Kosovo and aims at regularly assessing Kosovo’s 

progress on three issues in par cular: the judiciary, the fight against organized crime, 

and the fight against corrup on.101 

While concrete results remain to be seen, the Structured Dialogue on Rule of Law 

could be an important tool for maximizing the effects of the reforms as well as accelera ng 

their pace. This, followed by the prospect of visa liberaliza on and the prospect of an 

SAA, would provide for a crucial opportunity to further priori ze rule of law reforms in 

Kosovo and to strengthen the coordina on and monitoring mechanisms necessary to 

maximize their implementa on, sustainability and progress.   

100 Council of the European Union. 5 December 2011. Council Conclusions on Enlargement and Sta bi-
liza on and Associa on process (Brussels). Available at:
<h p://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/genaff/126577.pdf>.
101 European Commission. 30 May 2012. Structured Dialogue on the Rule of Law with Kosovo, Conclusions 
(Brussels). Available at: 
<h p://ec.europa.eu/commission_2010-2014/fule/docs/news/20120530_rold_conclussions_30_may.
pdf>.
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3.5. The Efficiency of the European Union’s Support for Rule of Law 

Reforms 

3.5.1. Percep ons of the Relevant Stakeholders on the Effec veness of the Rule of 
Law Reforms  

The same conclusions are supported by the percep ons of the relevant stakeholders 

on the effec veness of the Rule of Law reforms in Kosovo. As men oned earlier in this 

paper, in order to get an understanding on how the EU rule of law criteria and assistance 

are understood and perceived by the beneficiaries and relevant stakeholders, a series of 

semi-structured interviews were held.102 The primary purpose of these semi-structured 

interviews was to get an understanding of whether the EU requirements imposed in 

the monitoring process for the rule of law reforms in Kosovo can be property iden fied 

by the local counterparts and whether the progress made in the rule of law areas can 

be effec vely a ributed to the EU’s influence and assistance. In addi on, determining 

whether “condi onality” and financial and technical assistance tools are effec ve in 

acce  lera ng the rule of law reforms in country was also important. 

When asked to iden fy the EU condi ons in monitoring the judicial reform in Kosovo, 

most respondents reflected a lack of comprehensive knowledge on the EU condi ons as 

well as the monitoring processes. Most did iden fy a few condi ons, however, such as 

laws that are required to progress on the judicial reform. Most showed an understanding 

of general principles, such as the independence of the judiciary and separa on of po-

wers. However, respondents referred to EU standards and best prac ces, while not 

reflec ng an understanding of any specifics or differences between best prac ces and 

EU condi ons in the area of judicial reform. 

Judges and prosecutors generally had difficul es in defining what EU requirements 

were imposed in the monitoring process. Further, most stated that in their view, there 

were no specific criteria but rather general best European and interna onal prac ces 

that apply to judicial reform in Kosovo. 

There are respondents, mainly those coming from academia, that specifically iden -

fied the efficiency, accountability, impar ality and independence of the judicial branch, 

implementa on of laws, commitment to fight organized crime and corrup on, coopera on 

102 Interviews were held with Municipal Court judges, Supreme Court judges, Kosovo Judicial Council 
officials, Kosovo Judicial Ins tute officials, Ministry of Jus ce officials, Faculty of Law, and Council of 
Europe, among others.
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with EULEX, preven on of trafficking in human beings and improving interna onal legal 

coopera on as the main EU condi ons to progress in the area of judicial reform.

When asked whether the respondents could refer to any evidence of prac cal effects 

of EU assistance and/or its impact on the rule of law reforms in Kosovo, most could not 

iden fy any. They all referred to a gradual tendency towards incorpora on of the rule 

of law principles and gradual progress made in the rule of law field, while con nuously 

emphasizing that challenges remained. In terms of concrete examples of evidence for 

progress in the area of rule of law, most referred to the quality of laws dra ed with 

the par cipa on and support of the EU, while emphasizing that the implementa on of 

laws is par cularly problema c. The only other specific examples included EU support 

for improving the prisons system in Kosovo as well as the construc on of the Palace of 

Jus ce. However, significant cri cism was focused on the effec veness of the prosecu on 

of cases and other areas where EULEX has significant competence and influence. Most 

considered that while EULEX is viewed as be er than UNMIK, it leaves a lot to be desired 

in terms of its vision, organiza on, func oning and results. 

Interes ngly, despite the fact that the EU is the largest donor in Kosovo, some of the 

respondents reflected difficulty in iden fying and/or dis nguishing among the efforts 

of the EU to support the rule of law reforms and those of other donors and actors. 

Confusion par cularly persists in iden fying assistance provided by the EU structures 

and those of the Council of Europe. 

In terms of the EU mechanisms used to support the furtherance of the rule of 

law reforms in Kosovo, most respondents said that the EU’s influence is a result of the 

technical and financial assistance, and very few reflected an understanding of the concept 

of “condi onality.”

As far as any resistance towards the implementa on of rule of law reforms in Kosovo 

is concerned, the respondents confirmed that generally there is strong government and 

public support for the European integra on process in Kosovo, and as a result strong 

support for the implementa on of the EU-mandated reforms. As such, in the respondent’s 

view, there are very few elites that resist these reforms inten onally. However, there 

are two categories iden fied that could represent obstacles to an accelerated pace of 

reforms. On one hand, despite public statements, certain categories of poli cal elites are 

believed to cause delays and resist the reforms, in par cular those related to comba ng 

corrup on and organized crime. On the other hand, there are technical staff and civil 
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servants throughout the government structures that do not necessarily have an agenda, 

but simply do not have the skills and the mo va on to efficiently par cipate in or support 

the reform processes. 

Most respondents considered that the efficiency of the EU-led reforms in Kosovo 

would be improved if consulta on and inclusiveness increased. There was a percep on 

that the EU reforms are some mes imposed in short periods of me and without ne-

cessary consulta on. In addi on, there was a percep on that there are contradictory 

messages coming from various EU structures and representa ves. Lack of coordina on 

among European partners themselves was men oned as a factor that undermines the 

effec veness of the assistance. According to some respondents, the strategic plans were 

not properly coordinated and above all there was no vision for the direc on of the rule 

of law reforms in Kosovo. 

Furthermore, the percep on is that EU “condi onality” is not properly used. The 

“con di onality” that is commonly used in rule of law reforms in Kosovo is in the form 

of applied pressure to achieve quick results that are not necessarily sustainable. “Con-

di onality” at the poli cal level, in terms of rule of law reforms, is hardly ever efficiently 

used, despite the fact that some evidence of effec ve use of condi onality was noted 

during the Pris na-Belgrade Technical Dialogue as well as the EU-facilitated high-level 

poli cal dialogue more recently. 

Overall, respondents recognized the importance of EU assistance and its contribu on 

to the rule of law reforms in Kosovo. Nevertheless, very few could iden fy any concrete 

examples of specific EU contribu on towards strengthening the rule of law in Kosovo. 

They all recognized that there is gradual progress but that many challenges remained. 

There was generally a percep on that EULEX is not as effec ve as it should be and 

that much remained to be desired in terms of EULEX support for prosecu on of cases 

and comba ng corrup on and organized crime. Finally, the overall percep on led to 

the conclusion that EU “condi onality” is not properly used and/or tailored in order to 

maximize the effects of rule of law reforms in Kosovo.

No respondents referred to planning tools such as the European Partnership and/

or the European Partnership Ac on Plans. A few did men on the importance of the 

progress reports, however. 

Generally, there is a consensus that EU support for Kosovo is tremendous and that the 

EU has made an important contribu on to the rule of law reforms in Kosovo. However, there 
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seems to be lack of clarity as to which are the EU criteria for progress in the area of rule of 

law and how the EU monitors this process. Overall, there seemed to be a need for more 

clarity about which are the key requirements and criteria to move further in strengthening 

the rule of law in Kosovo. A comprehensive system of condi ons, incen ves and rewards 

was seen as key to the efficiency of the implementa on of rule of law reforms. 

These percep ons are largely confirmed by the European Court of Auditors, referred 

to several mes in this Paper, which assessed the effec veness of the EU Assistance 

to Kosovo related to Rule of Law.103 The report generally found that EU assistance to 

Kosovo in the field of the rule of law has not been sufficiently effec ve. It concluded 

that while significant progress has been made, significant challenges remain, par cularly 

with regard to the fight against organized crime and corrup on, above all in the north 

of Kosovo. The report also adds that while judicial sector assistance has been “useful,” 

the judiciary con nues to suffer from poli cal interference, inefficiency and a lack of 

transparency and enforcement. The report confirms that almost no progress has been 

made in establishing the rule of law in the North of Kosovo. 

The European Court of Auditors report comes at a good me for the rule of law reforms 

in Kosovo. The iden fica on of problems and in par cular its strong recommenda ons 

that the policy dialogue and condi onality should be more efficiently used in order to 

accelerate the rule of law reforms in Kosovo, coupled with the launch of the Structured 

Dialogue for Rule of Law and the prospect of the visa liberaliza on process and an 

SAA, create important momentum for the rule of law reforms in Kosovo and effec ve 

improvements related to planning, monitoring, implementa on and coordina on. 

More importantly, the EU-facilitated high-level poli cal dialogue between Pris na 

and Belgrade has clearly opened the prospect of Kosovo’s concrete progress towards 

the European Union in exchange for progress towards the “normaliza on” of the re-

la  onship with Belgrade. The poli cal Agreement reached under the auspices of this 

Dialogue did not only open the prospect of Kosovo’s star ng nego a ons for an SAA and 

thus marking the first concrete steps towards the European integra on process, but by 

star ng to address the status of the Kosovo North, it paves the way for serious rule of 

law reforms in this region and Kosovo overall. 

Finally, nego a ons for an SAA could provide a very useful and efficient tool for 

the EU to use to effec vely influence concrete progress in implemen ng rule of law 

103 European Court of Auditors. 2012. European Union Assistance to Kosovo related to Rule of Law (Spe-
cial Report no. 18), cit.
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reforms and addressing the many rule of law challenges in Kosovo. Having said this, 

the condi ons and the rewards need to be as clear as possible, the ming needs to be 

clearly determined and the prac ce should be able to show that rewards are delivered 

or withheld depending on the fulfillment of the set condi onality. The closer the pros-

pect of concrete progress towards European Integra on, the more effec ve the EU “con-

di onality” will be, and as such the EU technical and financial assistance provided to 

Kosovo will be able to maximize its impact.  

4. Conclusions – “Europeaniza on” through Rule 
     of Law Reforms   

Kosovo’s current legal and jus ce systems and the challenges they face are a reflec on 

of several key periods in its recent history. The period under former Yugoslavia, the pe-

riod between the suspension of autonomy in 1989 un l the conflict in 1999, and the 

period during the UNMIK administra on un l the declara on of independence in 2008 

all have in common a significant influence of the execu ve over the judiciary, although 

at varying levels and varying condi ons. This has generally led to an establishment of a 

mindset of subordina on to the execu ve branch and led to challenges related to the 

establishment of and implementa on of a concept of an independent judiciary. Further-

more, the consequences of the 1999 conflict have been tremendous for the rule of law in 

Kosovo. These consequences s ll challenge the establishment of a mul -ethnic judiciary, 

in par cular in the northern part of Kosovo. 

Significant efforts to reform the Kosovo judicial system began a er the establishment 

of the Interna onal Administra on in Kosovo in 1999. Tremendous financial and tech-

nical assistance was provided in order to establish and increase the capacity of key 

ins tu ons in the jus ce sector. The gradual transfer of competencies, in par cular 

with the establishment of the KJC in 2005, marked important progress towards the 

es ta  blishment of an independent judiciary. Nevertheless, in principle, very important 

competencies related to the judicial branch remained under the authority of interna onal 

administra on, contradic ng as such the principle of the separa on of powers and of 

the independence of the judicial branch. 

The first important steps towards establishing an independent judicial system in Ko-

sovo are taken a er the declara on of independence in 2008. The Kosovo Cons tu on and 
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the relevant laws related to the jus ce system provide for significant protec ons for the 

independence, accountability, professionalism and efficiency of the judicial branch. Despite 

some problems, in general the legisla ve framework is sound and provides important 

safeguards for the independence of the judicial branch. Kosovo’s main challenges, in terms 

of the rule of law in general and the independence of the judicial branch in par cular, are a 

result of the difficul es in implemen ng this legisla ve framework. 

The weak systems for the implementa on of legisla on and lack of appropriate en-

for cement mechanisms are con nuously referred to as the most significant obstacles 

to the establishment of a rule of law environment in Kosovo in general and an inde-

pen  dent judicial branch in par cular. While there seems to be agreement among the 

relevant interna onal and local stakeholders that the legisla on is of generally good 

quality, there is also agreement that even when this legisla on is implemented, it faces 

many challenges and difficul es. Primary challenges related to the implementa on of 

laws include but are not limited to the lack of familiarity with ever-changing laws, the 

lack of secondary legisla on and even administra ve procedures in order to implement 

these laws, and the lack of coopera on and exchange of informa on among various in-

s tu ons in order to implement the legal requirements. In addi on, the efficiency and 

effec veness of the judicial system is significantly challenged by the lack of resources, 

proper management, capacity, infrastructure, and even poli cal will. 

The situa on in Northern Kosovo is par cularly difficult. The first serious a empts to 

address this situa on have been marked by the EU-facilitated high-level poli cal dialogue 

between Pris na and Belgrade that started in the last quarter of 2012. The status of Northern 

Kosovo was at the heart of this Dialogue, which led to the first Agreement between Pris na 

and Belgrade on April, followed by an Implementa on Plan of the same adopted by the 

end of May 2013. While concrete results and outcomes from this Agreement are yet to be 

seen on the field, this Agreement is the most important one reached in Kosovo affec ng the 

opera ons of the Northern municipali es since a er the conflict. In addi on, for the first 

me both par es appear to be willing to make all efforts to implement the Agreement in 

exchange for progress towards the European integra on process. 

In fact, the prospect of European integra on has been the key incen ve behind 

many difficult reforms in the jus ce sector in Kosovo, in par cular a er the declara on 

of independence. The determina on of Kosovo’s poli cal status was the main focus for 

many years in Kosovo and a en on was devoted primarily to those reforms that were 
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iden fied as condi ons for progress towards a status resolu on. With the poli cal sta-

tus mainly behind, the European integra on process is the main driver for progress in 

addressing many serious challenges in the jus ce sector today. However, the rela onship 

between the EU’s condi ons and Kosovo’s response to them needs to be analyzed in 

terms of efficiency and concrete impact. 

Studies focused on ques ons of the effec veness of EU condi onality iden fy a few 

important elements that if applied consistently maximize the effec veness of the desired 

reforms. These studies refer to key elements such as “determinacy of condi ons,” the 

“size and speed of rewards,” the “credibility of condi ons” as well as the “size of adop on 

costs,” as important for increasing the impact of condi onality. 

While these common denominators for maximizing the effects of the EU condi onality 

are drawn from studies of the most recent EU enlargements, their applica on is also valid 

for the countries par cipa ng in the Stabiliza on and Associa on process. Depending on 

these countries’ stage in the integra on process, the degree of the applica on of these 

elements varies. Their applica on is the least valid for the case of Kosovo, however, 

par cularly because of one primary reason: uncertainty. 

Uncertainty in the case of Kosovo stems primarily from the lack of a common Eu-

ropean Union posi on related to the ques on of Kosovo’s status and the lack of any 

credible or concrete meline for progress towards its integra on in the European Union. 

The first me that concrete rewards –the prospect of nego a ng an SAA- were clearly 

promised in exchange of fulfilling a condi on –progress in the Dialogue with Serbia– 

was within the auspices of the EU-facilitated Pris na-Belgrade Dialogue. It worked. Both 

Kosovo and Serbia agreed to a very difficult deal in April 2013 in exchange of con crete 

progress towards the EU integra on. Otherwise, although Kosovo is part of the Stabi-

liza on and Associa on process and the Commission has several mes expressed the 

clear prospect of Kosovo’s joining the EU, Kosovo is the last country of the Western Bal-

kans in terms of progress towards integra on, with not even a contractual rela onship 

with EU yet and, un l very recently, with an unclear prospect on whether an SAA was 

even possible for Kosovo under its poli cal circumstances, in par cular in light of the 

EU’s lack of unified posi on on Kosovo’s poli cal status. Overall, the prospect of joining 

the EU is so uncertain in terms of ming that the incen ves for reform are less credible, 

despite Kosovo’s formal commitment to fulfill the criteria and condi ons necessary on 

its path towards the European Union. 
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Having said this, other elements discussed above such as “determinacy of condi -

ons,” “size and speed of the rewards” and the “credibility of condi ons” have not been 

consistently applied either, if at all, in efforts toward the “Europeaniza on” of Kosovo. 

There has generally been no concrete link between the condi on and the reward and 

no clarity as to the type of reward. Further, at least un l very recently, no concrete in-

termediate rewards were applied, with the main reward remaining the prospect of EU 

membership. As men oned earlier, with the prospect of membership decades away, 

despite a strong consensus and commitment within the Kosovo Ins tu ons and among 

its people to join the European Union, progress in implemen ng difficult reforms has 

generally been slow. A recent European Court of Auditors Report confirms these challen-

ges related to the effec veness of EU assistance to Kosovo. The report par cularly em-

phasizes that the Commission should use the policy dialogue and condi onality more 

effec vely in order to strengthen the rule of law reforms in Kosovo.

It should be emphasized that Kosovo’s strongest incen ves to comply with EU and 

interna onal requirements have been a result of the Kosovo poli cal status determina on 

process. Kosovo Ins tu ons have responded more effec vely to “condi onality” the 

closer the status determina on process was. In terms of EU condi onality, the example 

is the Dialogue with Belgrade. A very difficult deal was reach in April under the auspices 

of the EU-Facilitated Poli cal Dialogue only in exchange for a concrete progress towards 

European integra on. Both examples indicate that the clearer, more concrete and closer 

the reward, the stronger the incen ve to comply with condi onality. 

The EU-facilitated high-level poli cal dialogue between Pris na and Belgrade has 

for the first me clearly opened the prospect of Kosovo’s concrete progress towards 

the European Union, in exchange for progress towards the “normaliza on” of the rela-

onship with Belgrade. The poli cal Agreement reached under the auspices of this Dia-

logue did only open the prospect of Kosovo’s star ng nego a ons for an SAA and thus 

marking the first concrete steps towards the European integra on process, but by star-

ng to address the status of the Kosovo North, it paves the way for serious rule of law 

reforms in this region and Kosovo overall. 

As a result, nego a ons for an SAA could provide a very useful and efficient tool 

for the EU to use to effec vely influence concrete progress in implemen ng rule of law 

reforms and addressing the many rule of law challenges in Kosovo. This is par cularly 

important for the implementa on of the reforms agreed upon through the April Agree-
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ment. Unless the EU condi onality is clear and concrete rewards offered in ex change, 

the implementa on of the Agreement risk losing momentum, pu ng at risk very impor-

tant rule of law reforms in Kosovo. The condi ons and the rewards need to be as clear 

as possible, the ming needs to be clearly determined and the prac ce should be able 

to show that rewards are delivered or withheld depending on the fulfillment of the set 

condi onality. The closer the prospect of concrete progress towards European Integra on, 

the more effec ve the EU “condi onality” will be, and as such the EU technical and 

finan cial assistance provided to Kosovo will be able to maximize its impact.
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Europeaniza on by Rule of Law Implementation 

in the Western Balkans: Republic of Macedonia.

The EU’s Effect in Promo ng an Efficient 

and Independent Macedonian Judiciary 

Vladimir Misev

1. Introduc on

Macedonia became an independent state in 1991, and in the same year the country 

adopted its first democra c cons tu on, which established the principle of rule of law as 

a fundamental value. Ten years later, Macedonia was the first country from the Western 

Balkans to sign a Stabiliza on and Associa on Agreement (SAA) with the European 

Union (EU), and in 2005 it became a candidate for EU membership. Despite the fact 

that it has been a candidate country since 2005, accession nega on talks have not taken 

pla ce yet, though Macedonia con nues to “nurture” close rela ons with the EU. This 

is done through alterna ve and unique coopera on mechanisms, such as the High Le-

vel Accession Dialogue (HLAD).1 Concurrently, the country con nues to implement a 

num  ber of ins tu onal reforms for strengthening the rule of law framework. A crucial 

element of these changes is the judicial reform, which was launched in 2004. This paper 

a empts to carry out an in-depth inquiry into the ini a on, implementa on and effects 

of the reform. The role of the EU in the reform in the field of the judiciary, as well as that 

of other interna onal actors, will be assessed in the following pages.  

1 For more informa on on High Level Accession Dialogue see <h p://europa.eu/rapid/press-release_
MEMO-12-187_en.htm>.
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A total of fi een in-depth interviews were conducted in September and November 

2012, with a sample of informed stakeholders from various na onal and interna onal 

ins tu ons.2 Addi onally, secondary sources of data were u lized, especially regarding 

the effects of the reform on the issues of effec veness and independence of the third 

branch of government. The first sec on of the paper gives a short overview of the 

Macedonian Europeaniza on process and the implica ons of the policy of condi onality 

towards rule of law reforms. Further sec ons discuss the EU’s involvement in the 

commencement and later phases of the Macedonian judicial reform (sec ons 2 and 3); 

the effec veness of the policy of condi onality in the Macedonian case (sec on 4); the 

role of other interna onal actors besides the EU (sec on 5); and the overall success of 

the reform since 2004 (sec on 6). 

2. EU Condi onality and Rule of Law Reforms in Macedonia

Following one year of nego a ons between Macedonia and EU, and in the midst of 

a hos le internal conflict between the country’s armed forces and the Albanian Na onal 

Libera on Army, in 2001 the Republic of Macedonia was the first from the Western Balkan 

countries to sign a Stabiliza on and Associa on Agreement (SAA) with the EU.3 Due to 

extensive interna onal brokerage from the EU, NATO and the US, the armed conflict was 

halted by the so-called Ohrid Framework Agreement signed by the four largest poli cal 

par es at that me.4 One obvious incen ve that was used in later phases of the conflict 

resolu on was constant reference to the prospect of EU membership for Macedonia. 

2 The sample included: a member of the Macedonian Parliament; a judge in the Supreme Court; senior 
employees at the Academy for judges and public prosecutors, the Administra ve Court, the Ministry of 
Jus ce and the Secretariat of European Affairs (SEA); a member of the Council of Public Prosecutors; a 
legal expert and a former state advisor at SEA; a teaching assistant at the Faculty of Law in Skopje; a 
professional a orney; an expert on EU law; employees at the EU delega on in Macedonia and USAID; 
and members of civil society organiza ons that monitor the judicial reforms. All interviewed respondents 
were responsive and offered various views on the issues raised.
3 The history of the integra on process of Macedonia into the EU is available at: <h p://ec.europa.eu/
enlargement/candidate-countries/the_former_yugoslav_republic_of_macedonia/eu_the_former_
yugoslav_republic_of_macedonia_rela ons_en.htm>. See also Stabiliza on and Associa on Agreement 
between the European Communi es and their Member States and the former Yugoslav Republic of 
Macedonia. 26.03.2001. Retrieved on 25.07.2013. Available at:
<h p://ec.europa.eu/enlargement/pdf/the_former_yugoslav_republic_of_macedonia/saa03_01_en.pdf>.
4 Par es which represented the Macedonian side were: the Social-Democra c Party of Macedonia 
(SDSM) and VMRO-DPMNE, while the Democra c Party of the Albanians and the Party for Democra c 
Prosperity represented the Albanian block.
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The obliga ons that Macedonia accepted through the SAA launched a structural process 

of Europeaniza on of the Macedonian ins tu ons, legal system and policies. 

The term Europeaniza on in this paper is understood as a policy-driven process through 

which the EU rules and policy making, as well as EU ins tu ons, affect and reform the na-

onal ins tu ons and legal systems through different forms and mechanisms. According to 

Grabbe, the mechanisms of Europeaniza on for the Central and Eastern European countries 

include the following segments: adop on of the Acquis Communautaire and harmoniza on 

with EU regula ons; financial and technical assistance; benchmarking and monitoring pro-

cess; advisory assistance to the candidate countries and the twinning process; and gate 

keeping through access to different stages in the accession process, par cularly achieving 

can didate status and star ng nego a ons.5 Contextually, Macedonia has launched a process 

of harmoniza on with the Acquis Communautaire with the signing of the SAA back in 2001; 

has relied heavily on European financial, technical and advice assistance in the past ten years; 

has accepted the benchmarking and monitoring process as a prime reference for its own 

evalua on in the accession process; and, lastly, achieved the status of a EU candidate country 

in 2005, which remains Macedonia’s highest achievement in the EU accession process.6 

A different, so-called governance approach to Europeaniza on was developed by 

Schimmelfennig and Sedelmeier.7 In their view, EU governance takes place both within 

the policy making of the EU and in the EU’s external rela ons with non-member states. 

The external dimension of the EU’s governance predominantly consists of the transfer 

of EU rules to non-member states, whilst the main mechanism suppor ng the process 

is the policy of condi onality based on “reinforcement by reward, under which the EU 

pro vides external incen ves for a target government to comply with its condi ons.”8 The 

basic logic behind this ac on is to provide a push for states in a situa on when the EU 

lacks coercive mechanisms except for its norma ve power.9 

5 H. Grabbe. 2003. “Europeaniza on Goes East: Power and Uncertainty in the EU Accession Process,” 
in K. Featherstone and C.M. Radaelli (eds), The Poli cs of Europeaniza on (Oxford: Oxford University 
Press): 303-331.
6 Another achievement of greater significance for Macedonia’s integra on into the EU happened on 19 
December 2009, when ci zens of Macedonia were granted visa liberaliza on by the countries in the 
Schengen area.
7 F. Schimmelfennig and U. Sedelmeier, “Governance by condi onality: EU rule transfer to the candidate 
countries of Central and Eastern Europe,” in Journal of European Public Policy 11(4): 662. 
8  Ibidem: 670.
9 For a discussion on EU as a norma ve power see I. Manners. 2002, “Norma ve Power Europe: A Con-
tradic on in Terms?” JCMS: Journal of Common Market Studies 40: 235–258; also see R. G. Whitman. 
2011. “Norma ve Power Europe: Empirical and Theore cal Perspec ves,” Palgrave Studies in European 
Union Poli cs (New York: Palgrave Macmillan).
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The EU’s external governance and approach to poten al member states is greatly 

reliant on its ability to provide a suitable incen ve for compliance on the part of the 

governments. The success of the EU’s external policy is mainly dependent on the suc-

cess of its condi onality principle to counter-balance the costs of rule adop on as a 

constraint to the process. The effec veness of the rule transfer can be explained through 

“the external incen ves model and in par cular with the credibility of EU condi onality 

and the domes c costs of adop on.”10 

The principle of the rule of law represents a “dominant organiza onal paradigm of 

modern cons tu onal law in all the EU Member States and has gained unanimous recog-

ni on, since the end of the Cold War, as one of the founda onal principles on which all 

European cons tu onal systems must be based.”11 The applica on of the principle of 

the rule of law is especially important for the transi on countries in the Western Balkans 

as s pulated in the Copenhagen document, where in the criteria for membership clear 

reference is made to the existence of effec ve implementa on of the rule of law and 

func oning of democra c ins tu ons.12 Therefore, the independent and efficient fun-

c oning of the judiciary is one of the most important elements of the rule of law on 

which the EU puts par cular emphasis in the enlargement process. The “Enlargement 

Stra tegy and Main Challenges 2011-2012,” presented in the Communica on from the 

EU Commission to the European Parliament and the Council, addresses the process of 

stren gthening the rule of law, especially in the field of the judiciary, as one of the crucial 

challenges for most of the countries in the enlargement process. Therefore, the EU 

Commission concludes, the issues related to the rule of law need to be addressed at an 

early stage of the accession process.13 

Macedonia became an EU candidate country in 2005; however, due to the name 

issue that the country has with Greece, it has s ll not been invited to open accession 

talks. The SAA signed by Macedonia contains a specific chapter on Jus ce and Home 

Affairs (JHA), in which the main steps for achieving effec ve rule of law are set. While 

gran ng candidate status was considered a recogni on of the important progress made 

by the country, par cularly regarding inter-ethnic rela ons, the absence of opening or 

10 F. Schimmelfennig and U. Sedelmeier, op. cit.: 671.
11 L. Pech. 2009. “The Rule of Law as a Cons tu onal Principle of the European Union,” Jean Monnet 
Working Paper. No. 04/09: 70. 
12 Presidency Conclusions from the European Council in Copenhagen. 21-22.06.1993. DOC/93/3, 22.06.1993. 
Retrieved on 26.07.2013 <h p://europa.eu/rapid/press-release_DOC-93-3_en.htm?locale=en>.
13 Communica on from the Commission to the European Parliament and the Council. Enlargement 
Strategy and Main Chalenges. COM(2011) 666 final (Brussels: 12.10.2011).
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se ng a date for membership nego a ons reflects serious weaknesses in the country’s 

integra on into the EU. Moreover, the name issue became an addi onal, or, according 

to many scholars and poli cians, the only condi on for the start of the nego a ons with 

the Union. Both the Union and Member State representa ves con nue to appeal for 

resolu on of the name issue in order to start the nego a ons in the future.14 The start 

of the High Level Accession Dialogue (HLAD) between the Republic of Macedonia and 

the EU in March 2012 was perceived as a step forward in the EU integra on process.15 

However, according to the European Commission, “the dialogue should give us leverage 

to engage them [Macedonian officials] at a me when we cannot proceed officially with 

the screening and nego a ons.”16 The HLAD also sets targets regarding the Rule of Law 

and Fundamental Rights. Moreover, it foresees a “technical dialogue” with the Commi-

ssion on Chapters 23 and 24. 

The first serious step in the reform of the rule of law was made in 2004, when 

the Government adopted a Judicial Reform Strategy, along with the Ac on Plan for its 

im ple  menta on for the period 2004-2007.17 The two key areas of the judicial reform 

provided within the Strategy were strengthening the independence of the judiciary and 

increasing its efficiency. The an cipated reform encompassed substan al structural 

re  form, legisla ve reform and procedural reforms. The structural reform covered the 

re la ons between specific ins tu ons, including their internal organiza on and com-

pe tences. Cons tu onal modifica ons followed, which provided the basis for an inde-

pendent judiciary. These ac ons were condi oned with the Macedonian achievement of 

candidate status in 2005.

In the period between 2005 and 2012, a number of laws and by-laws related to ju-

dicial reform in Macedonia were enacted, mostly arising from the implementa on of the 

Strategy and the Cons tu onal changes. Judicial procedures were simplified and new 

ins  tu ons, such as new administra ve courts and a training academy, were created. 

14  See, for example, the statement of the German Chancellor, Ms. Merkel, given on 14.02.2012 in Berlin. 
Retrieved on 08.01.2012. Available at: <h p://www. me.mk/read/4ad1772a64/b5f9850c2b/index.
html>. 
15 High Level Accession Dialogue. Conclusions (Skopje: 15.03.2012). Retrieved on 20.03.2013. Available at: 
<h p://ec.europa.eu/commission_2010-2014/fule/docs/news/20120315_conclusions.pdf>. The con- 
 clu sions stated that the process aims to “inject new dynamism in the EU accession reform process.”
16 “EU, Macedonia Launch New Dialogue,” in Balkan Insight. 27.07.2013. Retrieved on 20.03.2012 
<h p://www.balkaninsight.com/en/ar cle/eu-macedonia-launch-new-dialogue>.
17 A new strategy was adopted in 2009 that represents a further effort toward achieving the goals of 
the first strategy and mostly consists of changes and amendments of the laws adopted with the first 
strategy.
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The crea on of new ins tu ons reduced the burden of the courts, which since 1995 have 

func oned as non-specialized courts. In regard to judicial independence, the influence of 

the legisla ve and execu ve branches was seemingly reduced when the elec on of judges 

and public prosecutors was removed from the hands of the Parliament and specialized 

bodies were appointed: the Council of Judges and the Council of Public Prosecutors. In 

the further phases of the reform process, clear procedures for appointment based on the 

merit principle were adopted and the Academy for Judges and Public Prosecutors was 

created, as well as the Administra ve Court and Higher Administra ve Court. 

3. The EU’s Role in the Ini a on of the Judicial Reform 

As men oned above, the Macedonian judicial reform began with the adop on of 

the Strategy on the Reform of the Judicial System by the Government in November 2004 

(herea er to be referred to as the Strategy).18 The Strategy launched a reform process 

that tackled two key areas where major weaknesses were iden fied: strengthening the 

independence of the judiciary and increasing its effec veness. The general goal of the 

Strategy was to build a “func onal and efficient jus ce system based on European legal 

standards.”19 Overburdened courts, slow procedures, unorganized case management, 

ob solete and inefficient equipment, insufficiently skilled human resources, the lack of 

criteria for financing courts and the public prosecu on, the lack of con nuous educa on 

for judges and public prosecutors and inadequate cons tu onal solu ons for the selec-

on of judges and public prosecutors were some of the most pressing problems iden-

fied. The EU strongly supported the process of dra ing and the text of the Strategy 

by providing law experts from EU member states to par cipated in the en re process, 

which was monitored by the European Commission.20 

The first step of the legal reform involved the adop on of eleven amendments to the 

Cons tu on in 2005.21 The procedure for selec on of members of the Judicial Council was 

reformed, and currently the majority of members are elected by the judges themselves. 

18 Ministry of Jus ce of the Republic of Macedonia. Strategy on the Reform of the Judicial System. 
(Skopje: November 2004). 
19 Ibidem: 4. 
20 The interviewed senior employee at the Ministry of Jus ce stated that certain consent by the Com-
mission was needed for the text of the Strategy and the developed objec ves and targets.
21  Amendments XX to XXX. Full text of the Macedonian Cons tu on available at: <h p://sobranie.mk/
en/default-en.asp?ItemID=9F7452BF44EE814B8DB897C1858B71FF> (Retrieved 20.03.2013).
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Before the amendments, the Parliament was responsible for the appointment of the 

members of the Council, which was seen as a “breach” in the cons tu onally guaranteed 

principle of the separa on of powers. Since 2005, the Judicial Council has consisted of 

fi een members (previously seven): eight are elected by the judges; three are elected 

by the Assembly; two are proposed by the President of the Republic (from the ranks of 

University law professors, lawyers and prominent jurists) and elected by the Assembly; 

and two are ex-officio members (the President of the Supreme Court and the Minister 

of Jus ce). The mandate of the elected members of the Judicial Council is six years, with 

the right to one re-elec on. Membership in the Judicial Council is incompa ble with 

membership in poli cal par es or with other public posts.   

Among others, some of the responsibili es of the Judicial Council are the elec on and 

dismissal of judges; the nomina on of judges and Presidents of Courts; the termina on 

of a judge’s office; monitoring and assessing the work of judges and courts; deciding on 

the disciplinary accountability of judges; revoking the immunity of judges; and proposing 

two judges for the Cons tu onal Court. The Judicial Council also gives consent for the 

deten on of judges, and it is assured that a judge cannot be held responsible for a given 

opinion in the process of rendering a court decision. 

With the changes of 2005, the State Public Prosecutor is elected by the Assembly, 

with the prior consent by the Council of Public Prosecutors, for a six-year mandate with 

the right to re-elec on. Public prosecutors are elected and dismissed by the Council of 

Public Prosecutors. The post of public prosecutor is incompa ble with membership in a 

poli cal party or with a post in other public office. The transfer of elec on and dismissal 

of judges and public prosecutors into the hands of specialized bodies (the councils) 

significantly contributed to the independence of the judiciary.

The amendments intervened in administra ve procedure as well. The right for ad-

ministra ve bodies to impose sanc ons and the right to appeal were introduced. These 

changes had an impact on the issue of the effec veness of the judiciary, given the 

preliminary considera ons spelled out in the Strategy. With this solu on, the possibility 

was opened for the resolu on of administra ve disputes beyond the framework of re-

gular courts, as it was believed that this would reduce the overall backlog of pending 

cases, which in 2006 stood at 937.756 pending cases.22

22 Commission Staff Working Document. The former Yugoslav Republic of Macedonia 2006 Progress 
Report. SEC (2006) 1387 final. (Brussels: 08.11.2006).
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One year later, several laws were enacted that supported the cons tu onal amend-

ments from 2005. The new Law on Courts23 introduced a fourth court of appeal, based in 

Gos var (in addi on to the Courts of Appeal in Skopje, Bitola and Sh p).24 Also, specialized 

departments for cases of organized crime were introduced in five Basic Courts. The new 

Law on Administra ve Disputes25 introduced the Administra ve Court with the goal of 

removing the burden of administra ve disputes from the Supreme Court, which had 

previously been responsible for these cases.26

The Law on the Academy for the Training of Judges and Prosecutors27 introduced 

the Academy with the goal of promo ng a merit-based career system for judges and 

pro secutors. It was an cipated that the introduc on of the Academy would contribute 

to the professional and non-poli cal selec on of judges. 

In rela on to these legisla ve changes, the EC Progress Report of 2006 assessed 

that “overall, the cons tu onal and legal framework for an independent and efficient 

ju diciary is largely in place.”28 The dra ing of the Strategy and the first steps of reform 

have been coordinated with the EU, and Macedonia’s efforts were clearly acknowledged 

when the country received candidate status. The onset of the judicial reform was an 

important condi on for Macedonia set by the EU Commission. As a former State Advisor 

at the Secretary for European Affairs in the Government stated during the interview:

The Commission, being advised by then-recent Central and Eastern Eu ro-

pean experience regarding the 2004 enlargement, decided to treat the issue of 

the judiciary in the earliest stage possible. It was taken into account that in some 

countries which were well advanced in the accession process the judiciary was s ll 

a problem, and therefore, the decision to treat the judiciary in the earlier stages in 

the accession process was quite visible in the Macedonian case.29

23 Law on Courts. Official Gaze e of the Republic of Macedonia 58/2006 (11.05.2006).
24 The structure of the Macedonian judicial system is characterized by three ers consis ng of basic 
courts, courts of appeal and the Supreme Court.
25 Law on Administra ve Disputes. Official Gaze e of the Republic of Macedonia 62/2006 (19.05.2006).
26 The EC Progress Report from 2006 states that during 2006 80% of all cases opened by the Supreme 
Court were of an administra ve nature. 
27 Law on the Academy for the Training of Judges and Prosecutors. Official Gaze e of the Republic of 
Macedonia 13/2006 (01.02.2006) and Law on the Academy for the Training of Judges and Prosecutors. 
Official Gaze e of the Republic of Macedonia 88/2010 (02.07.2010).  
28 Commission Staff Working Document. The former Yugoslav Republic of Macedonia 2006 Progress 
Report. cit.
29 Excerpt from an interview with the former state advisor at the Secretariat for European Affairs 
(13.11.2012).
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A member of the Macedonian Parliament recalled the adop on of the Cons tu onal 

amendments in 2005 as “one of the most important criteria for achieving the candidate 

status, something that the EC had a strong posi on about.”30 However, the overall 

percep on among interviewed respondents is that, while the reform of the judiciary 

represents a milestone in the Europeaniza on of the country, it cannot be qualified as 

most important for the achievement of candidate status. The implementa on of the 

Ohrid Framework Agreement (OFA) was referred to as the most important condi on 

con  tribu ng to candidacy: “the message from the EC was clear: ‘the road to Brussels 

leads through Ohrid,’ and this was well understood by the Macedonian side.”31 The inter-

viewed respondents con nuously reiterated the EU’s posi ve applica on of the principle 

of condi onality in the event of the ini a on of the Macedonian judicial re form in 2004-

2005 (the adop on of the Strategy and the Cons tu onal amendments). The overall 

percep on among the respondents was that such a sensi ve issue was not certain to 

“pass” if the candidacy status had not been “on the table.”32

In conclusion, the strong role of the EU in the ini a on of the Macedonian judicial 

reforms primarily relied on a successful applica on of the policy of condi onality. How-

ever, in the light of the significance of inter-ethnic rela ons in the Macedonian poli cal 

and social landscape, it should be noted that candidate status was not solely granted for 

the ini a on and implementa on of the reforms in the judiciary, but that other issues, 

such as the implementa on of the OFA, were of greater importance. 

4. The EU’s Role in Implementa on of the Judicial Reform
 

As previously noted, the reform of the judicial system in Macedonia encompassed 

three types of processes: substan ve law reform, procedural law reform and structural 

reform. These reforms altered the substance of the exis ng legal framework, which 

de termined the processes inside the judiciary and the ins tu onal setup, including re-

la ons between the judicial ins tu ons. The effects have been wide-reaching, as the 

elec on and appointment of judges and public prosecutors was altered in favor of gre a-

30 Interview with a member of Macedonian Parliament (03.12.2012)
31 Interview with former State Advisor at the Secretariat for European Affairs (13.11.2012).
32 Some of the respondents viewed the issue of reforms as “sensi ve” due to the fact that directly 
involved stakeholders, such as judges and prosecutors, represent a rather conserva ve “force” which 
can directly undermine reform efforts. 
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ter independence; the civil, administra ve and criminal laws were reformed to tackle the 

large backlog of cases within the system; new ins tu ons were created; and procedures 

were simplified. 

Nevertheless, beyond reforms in the legisla on, on the prac cal side the Macedonian 

judicial reform underwent ups and downs from the start, visible in various delays in im-

plemen ng the ini al plans. The reformed Judicial Council was opera onal as of January 

2007, but func oned with ten members (out of fi een) un l October, when four more 

members were appointed. The last member was only appointed at the end of 2007. 

Due to lack of poli cal consensus in the Parliament, the appointment of the Public 

Prosecutor was also a stumbling block between the poli cal par es. This le  the office 

of the State Public Prosecutor vacant for four months during 2007. The Council of Public 

Prosecutors was also established a er a delay, at the end of 2007. The law provides 

that the Council be composed of eleven members with a four-year mandate that can be 

renewed once. (Six members are elected from the prosecutors’ themselves, three from 

the Parliamentary Assembly and two are ex-officio members: the Minister of Jus ce and 

the State Public Prosecutor).33 The members of the Council elect the President of the 

Council with a two-year mandate, which is un-renewable. The Council elects and dismisses 

the public prosecutors, who have indefinite mandates. The Parliament appointed the 

last remaining three members from the first composi on in August 2008. 

The involvement and the role of the Minister of Jus ce in the Judicial Council and the 

Public Prosecutors’ Council has been cri cized by both the EU and domes c actors.34 The 

arrangement that provides for the presence of the Minister was considered as harming 

the Councils’ independence of the execu ve government. As a result of this cri cism, 

especially that of the EU, the vo ng rights of the Minister of Jus ce in the Judicial Council 

and his ex-officio role in the council of Public Prosecutors were finally abolished in 2011, 

in an a empt to strengthen the independence of both bodies. 

Also, the chairmanship of the Court Budget Council was assumed by the President 

of the Judicial Council in 2009, and this was considered a step towards the independence 

of the branch. In 2010, the Law on Court Budget was amended to gradually increase the 

state funding of courts, from 0.4% to 0.8% of GDP, by 2015.35

33  Law on the Council of Public Prosecutors of the Republic of Macedonia. Official Gaze e of the Republic 
of Macedonia 150/2007 (12.12.2007). 
34 See, for example Commission Staff Working Document. The former Yugoslav Republic of Macedonia 
2010 Progress Report. SEC (2010) 1332. (Brussels: 09.11.2010).
35 Law Amending the Law on the Court Budget. Official Gaze e of the Republic of Macedonia 145/2010 
(05.11.2010). 
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The Administra ve Court and the Court of Appeal in Gos var were established and 

began func oning in 2008. The Public Prosecu on Office in Gos var was also established 

in 2009. The Administra ve Court decides on appeals of decisions of misdemeanor co-

mmissions in the administra ve bodies. The High Administra ve Court was established 

and became opera onal in 2011, with jurisdic on over appeals from the Administra ve 

Court. The crea on of these new court bodies, such as the two Administra ve Courts, 

which aimed to clear the backlog of administra ve cases in the Supreme Court, was 

intended to increase the efficiency of the system. 

Another important ins tu on set up during the reform process was the Academy 

for Training of Judges and Prosecutors, which began organizing con nuous training for 

judges and prosecutors and ini al training for future judges and prosecutors in 2007. The 

first candidates graduated in January 2009. By 2012, 80 candidates had completed the 

ini al training, which consists of theore cal and prac cal parts. Of these candidates, 56 

have been appointed as judges or prosecutors, while 24 have yet to be appointed. 

According to almost all interlocutors, EU ins tu ons had considerable influence 

over the reform processes, providing advice and exper se, but also financial means to 

support the reforms. The EU’s exper se and financial assistance has been especially 

cons picuous regarding the crea on of new ins tu ons, most notably the Administra ve 

Court and the Academy of Judges and Public Prosecutors. These two ins tu ons received 

significant financial and technical assistance through the Instrument for Pre-Accession 

Assistance (IPA).36 The interviewees from both ins tu ons classified the EU assistance 

through the IPA as instrumental, stressing its core importance for the proper func oning 

of the ins tu ons, something that cannot be neglected when discussing their overall 

success. Moreover, the Academy was also supported by the EU in the further phases of 

its strengthening through financial assistance in the crea on of regional training centers, 

an e-training module and the strengthening of its IT infrastructure.37

In addi on to financial assistance, the crea on of these ins tu ons was supported 

by exper se in developing adequate models that would be func onal in the domes c 

context. The coopera on with the EU con nued in the following years through the 

36 In 2007, 1.1 million euro were allocated for strengthening the capaci es of the Administra ve Court 
and for support of the reform of the administra ve procedure, and in 2008, 0.7 million euro were 
allocated for support of the capaci es of the Academy for the training of judges and prosecutors (for 
the establishment of e-learning and decentralized training). More informa on available at: <h p://
ec.europa.eu/enlargement>.
37 Interview with a senior employee from the Academy for Training of Judges and Prosecutors 
(29.11.2012).
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TAIEX38 and the Twinning program39 in which Macedonia par cipated, which aimed at 

assis ng pre-accession countries through the exchange of exper se and sharing of best 

prac ces. The members of these two ins tu ons regularly par cipated in such ac  vi-

es, and the Academy regularly facilitates events for the exchange of experience and 

knowledge among judges, public prosecutors and associates and their counterparts 

from EU member states.

In an a empt to illustrate the role of the EU in the forma on of these new ins tu ons, a 

member of the Council of Public Prosecutors emphasized “that regarding the Administra ve 

court, the EU gave us direc ons, gave us the experience we did not have in rela on to the 

establishment of administra ve courts,” while regarding the Academy “the EU directed us 

that there is a need for specific and ongoing educa on, in addi on to the basic requirements 

for the elec on and appointment of judges and public prosecutors.”40 Similarly, other 

respondents saw the EU influence as part of a consulta ve process, having in mind that 

“there can be no ideal and unique recipe (for ins tu onal and organiza onal reforms), there 

is no Acquis that would impose some form or ins tu on;” instead, the best prac ces of the 

member states are u lized, which means that exper se is of considerable importance in the 

process. On the financial side, constant support in the implementa on of the reform was 

derived either from the IPA funds or bilateral dona ons from EU member states.41

In all, EU ins tu ons and member states have had a considerable role in the set up 

and implementa on of the Macedonian judicial reform in all its phases. This role is mainly 

perceived as a process of financial, expert and/or technical assistance, especially visible 

in the process of crea on of the new ins tu ons, the Academy and the Administra ve 

Court, which cons tute one of the main pillars of the reform.

38 TAIEX (Technical Assistance and Informa on Exchange Instrument) supports EU partner countries 
(candidates, poten al candidates and EU neighboring countries) to approximate, apply and enforce 
EU legisla on. Through TAIEX, key na onal stakeholders benefit from technical assistance and expert 
advice on transposi on of EU legisla on, as well as training and peer assistance from member states, 
exchange of informa on, etc. More informa on available at: <h p://ec.europa.eu/enlargement/taiex/
what-is-taiex/index_en.htm>.
39 Twinning is an instrument that facilitates coopera on between public administra ons of the EU 
member states and the partner countries through expert missions, trainings and awareness raising visits. 
The aim of the Twinning program is to support the transposi on, implementa on and enforcement of 
the EU legisla on. More informa on available at: <h p://ec.europa.eu/enlargement/tenders/twinning/
index_en.htm>.
40 Interview with a member of the Council of Public Prosecutors (13.11.2012).
41 Interview with a former State Advisor at the Secretariat for European Affairs (13.11.2012).
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5. Percep ons of the Effec veness of EU Condi onality 
     in the Field of Judicial Reforms

In the previous chapters, the condi onality principle was discussed within the theore - 

cal framework of Schimmelfennig and Sedelmeier’s approach, which defines it as “reinfor-

cement by reward, under which the EU provides external incen ves for a target government 

to comply with its condi ons.”42 The costs of the adop on of the legisla on are central to 

this model, and condi onality can only be successful if it manages to counterbalance those 

costs. Wide-reaching reforms can present a higher cost; therefore, the Macedonian reform 

of the judiciary system requires the strong determina on by all involved stakeholders at the 

na onal level, not just state ins tu ons but also individual judges, prosecutors and others 

involved. Moreover, significant financial support is needed during the reform process. 

The EU supported reforms in the Macedonian judiciary by several means. First, the 

progress of the country in the accession and integra on process as such is the strongest 

incen ve that the EU has employed in encouraging judicial reform. Therefore, the 

adop on of the cons tu onal amendments was directly related to the Macedonian 

achievement of candidate status in 2005. However, recently the incen ve of progress in 

the accession process has been weakened as a result of the lag in Macedonia’s accession 

process.43 Besides advancement in the accession process, the EU has supported the 

reforms by financial means (the Academy and the Administra ve Court are two ins tu-

ons central to the reform that have been heavily dependent on the EU’s financial help 

in their establishment) and expert advice in many aspects.

The overall percep on among the interviewed respondents is that EU condi onality 

is a quite visible and successfully employed instrument in the field of judicial reforms 

in Macedonia, though its power is contested and disputed among those respondents. 

Condi onality currently “fails to func on” in the Macedonian case, bearing in mind the 

blockade in the accession process in the recent period.44 

Compara vely, most respondents assessed EU condi onality as successful when 

the judicial reform was ini ated, and when a suitable ‘carrot’ was provided in the form 

42 F. Schimmelfennig and U. Sedelmeier, op. cit.: 670.
43 During the interview with a senior employee at the Secretariat for European Affairs, it was stated that 
the European Commission would have a greater opportunity to influence the reform of the judiciary if 
Macedonia were to start the accession nego a ons; otherwise the country will remain in a status-quo 
situa on (as has been the case in the past few years).
44 Interview with a teaching assistant at the Faculty of Law (28.11.2012).
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of candidacy status. The respondents did not present the same opinion of the later 

phases of the reform process, poin ng out that the accession process has been halted 

since the first EC recommenda on for the start of nego a ons. Consequently, the EU’s 

condi onality fails, because nothing of greater importance has been offered in exchange 

by the EU. An illustra ve statement was given by the Head of the Department of Jus ce, 

Freedom and Security in SEA, who stated that:

Condi onality is more effec ve if you have a final result. Visa liberaliza on 

had ma ny condi ons but we knew the direc on in which to strive, and it was 

easier to gain po li cal support and to mobilize the administra ve capaci es […]. 

The EC will have greater opportuni es to influence the reform of the judiciary if 

we receive a membership invi ta on than if the process remains in a status quo, 

as it has in the last few years.45

However, there are s ll some indicators that the power of EU condi onality has not 

vanished completely. The senior employee from the Administra ve Court, when asked 

whether the ins tu on was somehow pressured a er it was characterized in the EC 

Progress Report from 2010 as inefficient, replied, 

I think that the cri cism pushed the other ins tu ons of the state, be-

cause very soon a er the Report, the Judicial Council decided to increase the 

number of judges which had already been specified. I cannot claim, however, 

that it is the cri cism that was decisive, but there was certainly a coincidence. 

The main objec on in the EC Report is that the Administra ve Court has not 

accomplished the purpose for which it was established.46 

In conclusion, the ini a on of the reform process was mainly perceived as coupled 

with the EU’s reliance on the principle of condi onality. The poli cal criteria for mem-

bership developed through the Copenhagen Document can be seen as successfully u -

lized in the Macedonian case in the event of the ini a on of the reform process. On 

the other hand, the overall percep on is that the success of EU condi onality has failed 

45 Excerpt from an interview with a senior employee at the Secretariat for European Affairs (SEA) 
(12.11.2012).
46 Interview with a senior employee at the Administra ve Court (15.11.2012).
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in the past few years (i.e. during the implementa on of the reform), as Macedonian 

accession is ‘blocked’ at the EU level. As one of the respondents concluded:

I see the usage of condi onality, first and foremost, as advancement in 

the integra on process and how we are affected by it, whether or not we are 

financially assisted, etc. There I perceive the usage of condi onality. However, 

if the process is blocked by other poli cal issues, we cannot be certain that it 

will be effec ve.47 

6. Percep ons of the Role of Other Interna onal Actors 
      in the Implementa on of the Judicial Reform

The EU is one of the interna onal stakeholders that give support to the reforms in 

the Macedonian judiciary. A range of actors, among them USAID, the Council of Europe, 

the Organiza on for Security and Coopera on in Europe (OSCE) and the World Bank, 

have played a pro-ac ve role during the reform process in the judiciary. These actors 

coordinated their ac ons among themselves, with the government and with the EU.   

In the period 2002-2014, USAID is coordina ng three projects in the field of judicial 

reform, with investments of up to 24 million USD. The first project was directed at the 

moderniza on of court infrastructure (2002-2007),48 the second at the implementa on of 

the reformed legal framework (2007-2011),49 and the third is directed at strengthening the 

role of the judiciary in the separa on of powers (2011-2014).50 In this whole period, USAID 

invested in technical and expert assistance regarding the crea on of a legal framework; 

technical assistance for the Ministry of Jus ce; improvement of the spa al capacity of 

courts; trainings for judges, prosecutors and staff; the Automa c Budget Management 

System (ABMS); the process of implementa on of laws (exper se, assistance with bylaws 

and secondary legisla on); the Automated Court Case Management Informa on System 

(ACCMIS); increasing ci zen par cipa on in reform, etc. The Automated Court Case Ma-

na gement System (ACCMIS) has been used in all courts in the Republic since 2009. Since 

47 Excerpt from an interview with a teaching assistant at the Faculty of Law (28.11.2012).
48 For more info about the project see <h p://macedonia.usaid.gov/en/sectors/democracy/court_
moderniza on.html>.
49 For more info about the project see <h p://macedonia.usaid.gov/en/sectors/democracy/jrip.html>.
50 For more info about the project see <h p://macedonia.usaid.gov/en/sectors/democracy/JS.html>.
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2010, the random alloca on of cases has been opera onal in all courts with the goal 

of achieving impar ality. The ACCMIS system also provides be er transparency, as the 

publishing of decisions by courts has been effected through the system. This project has 

been completely financed by USAID. 

USAID o en coordinates with EU and other interna onal donors, with the goal of 

avoiding overlap of ac vi es in the field of judicial reform. This coordina on has been 

mul lateral or bilateral, depending on the needs and the issue in ques on. Regarding 

the introduc on of the ACCMIS system, USAID closely cooperated with the World Bank, 

which invested in some aspects of the project. Secondly, concerning EU-USAID con-

sulta on ac vi es, it was agreed that the EU would support the building of capaci es 

at the Administra ve court and the Academy, while USAID would remain ‘out’ of this 

process. The first case is an example of direct coopera on between two foreign donors, 

while the second shows ra onal coordina on with the goal of avoiding overlap.51 

Accordingly, the beneficiary ins tu ons also coordinate for more efficient u liza on 

of foreign assistance. This coordina on is organized by the SEA and within the units in 

the ministries responsible for the coordina on of foreign aid in bilateral or mul lateral 

ad-hoc mee ngs. The SEA takes the role of a ‘steering’ ins tu on when there is need, 

though in prac ce the ministries can also ini ate their own coordina on.   

The Academy for the Training of Judges and Prosecutors enjoys an especially frui ul 

coopera on with a wide range of interna onal actors. The Council of Europe supports 

the current training for specializa on of judges and prosecutors; USAID supported the 

ini a on of trainings for judicial and prosecutor staff (something which the Academy 

lacked financial means and capacity to implement, as the interviewed senior official 

from the Academy emphasized); the OSCE supported training regarding the reform 

in the criminal procedure. The Academy in par cular cooperated with UNICEF, UNDP, 

UNDOC and the World Bank (in 2008 63% of the budget of the Academy was funded by 

foreign donors).52 The existence of such coopera on on the part of the Academy with 

nearly all foreign actors can be a ributed to its importance within the judicial system, 

especially for assuring independence and professionalism.

In sum, there are several interna onal actors in addi on to the EU that exercise in-

fluence over the Macedonian judicial reforms. They mostly contribute through dona ons 

51 Interview with senior employee at USAID (09.11.2012).
52 See Commission Staff Working Document. The former Yugoslav Republic of Macedonia 2008 Progress 
Report. SEC (2008) 2695 (Brussels: 05.11.2008).
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and exper se, and they are also involved in the sharing of experience and prac ces bet-

ween Macedonian judges, prosecutors and staff with their foreign counterparts. Of all 

of these actors, USAID has had the greatest investment from 2002 onwards. The other 

actors, such as the Council of Europe, OSCE and the World Bank, are perceived as less 

influen al because of their smaller financial contribu ons to the reform ac vi es.

7. Percep ons of the Success of the Reform Process 
7.1. Evalua ng efficiency
One of the goals of the reform process ini ated in 2004 was improvement of the 

efficiency of the judiciary. In prac ce, this meant organizing the work of the courts, which 

were overburdened with a serious backlog of pending cases, in an efficient manner. A 

glance at the data of pending cases for the period 2008-2011 shows that the backlog 

of cases has indeed been gradually reduced overall, though the Basic Courts and the 

Courts of Appeal have made the greatest progress in this regard. The newly formed 

Administra ve Court has increased the backlog of pending cases in the same period, 

which is also the case for the Supreme Court. The data presented in the annual reports 

of the Council are fragmented, and the reports are not structured in the same manner 

from one year to the next. We have made an a empt to structure as much as possible 

the reports in order to use the data to provide a simple overview of the direc on of the 

issue of the workload and the pending cases within the Macedonian judiciary.  

Table 5.1: Basic Courts (cases)

Source: Annual Reports of the Judicial Council (2008-2012)

Table 5.1: Basic Courts (cases)

Source: Annual Reports of the Judicial Council (2008-2012)

Year Total number New Resolved Remaining

2008 1.681.594 1.097.595 588.487 745.110 936.565

2009 1.539.876 922.875 617.952 600.476 939.418

2010 1.574.316 940.149 634.167 919.182 655.134

2011 1.158.829 651.364 507.465 858.283 300.546

2012 563.241 198.527 364.714 388.703 174.538

From the
previous year
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From the
previous year

Year Total number New Resolved Remaining

2008 4.166 1.612 2.544 2.821 1.335

2009 3.147 1.270 1.877 2.168 978

2010 5.408 1.194 4.214 3.371 2.037

2011 8.318 2.409 5.909 4.311 4.007

2012 8.079 3.289 4.790 5.848 2.231

Table 5.2: Courts of Appeal (cases)

Source: Annual Reports of the Judicial Council (2008-2012)

Table 5.3: Supreme Court (cases)

Source: Annual Reports of the Judicial Council (2008-2012)

Table 5.4: Administra ve Court (cases)

Source: Annual Reports of the Judicial Council (2008-2012)

Year Total number  From the 
previous year

  
 

 
New  Resolved  Remaining 

2008 41.901 3.700 38.210 35.621 6.280 

2009 49.325 6.186 43.017 40.533 8.792 

2010 45.998 8.805 37.193 38.477 7.521 

2011 47.618 7.520 40.098 40.348 7.270 

2012 47.838 7.775 40.063 41.744 6.094 

From the 
previous 

year

Total number New Resolved Remaining Total number

2008 14.301 5.804 8.497 5.147 9.154

2009 18.197 9.154 9.043 7.857 10.340

2010 20.132 10.340 9.792 6.322 13.810

2011 25.733 13.866 11.867 9.746 15.987

2012 30.591 15.980 14.611 16.363 14.228
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The overall opinion among the interviewees is that significant progress has been 

visible; however, it can be concluded that the level of success is disputable. According 

to the tables, there is a certain decrease in the backlog of cases, and cases are resolved 

faster as a result of the introduc on of enforcement agents, notaries and mediators who 

are responsible for part of the civic cases. Nevertheless, the issue has been problema zed 

due to its financial impact; thus, the reduc on of cases is also a subject to the more 

expensive access to jus ce since the introduc on of the new ins tu ons.53

A side effect of the need for fast resolu on of cases is the viola on of human rights 

in some of the cases. According to a civil society ac vist who closely monitors the work 

of the judiciary, “in criminal cases especially, it happens so that everyone is in a hurry, 

but those cases are some mes very complicated and cannot be resolved so quickly. 

In those situa ons we have a problem with human rights protec on within the court 

procedure.”54

Addi onally, some of the respondents reported that the push for efficiency, measured 

through the quan ta ve evalua on of their work, o en results in increased pressure on 

the judges. O en, according to them, they can be confronted with unrealis c standards, 

and for this reason the quality of their work is affected.55

On the posi ve side, as some of the respondents stated, the new prac ces and 

ins tu ons have ini al deficiencies, and this should not be ad-hoc cri cized, but more 

me should be given. The interviewed member of the Supreme Court opined that “in 

terms of all parameters, we are well in front of all WB countries. We should rather 

discuss needs, not weaknesses. The laws that are adopted once are not eternal. The 

most important issue is to have a general consensus on the direc on of the process, and 

it is good that we have it here.”56

7.2. Evalua ng independence
The interviewed respondents were asked to evaluate the level of independence of 

the judiciary. The success of this parameter was more heavily contested in comparison 

to the parameter of efficiency. The overall opinion is that some progress has been visible, 

due to the Cons tu onal and legal amendments that placed the elec on of judges and 

53 Interview with a member of Macedonian Parliament (03.12.2012).
54 Interview with a member of an NGO (31.10.2012).
55 Interview with a judge in the Supreme court (29.11.2012).
56 Ivi.
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prosecutors in the hands of independent bodies rather than the Parliament. However, 

the overall percep on among the interviewees is that the judiciary is s ll poli cized 

and in the hands of the poli cal par es. As one NGO member stated in discussing the 

elec on and appointment of judges through the Judicial Council:

We are now [a er the amendments] in a situa on where seven people 

[instead of sixty] decide on the elec on and appointment of judges, which in 

the Macedonian context is very ‘dangerous.’ This model of elec on is imported 

from other Eastern European countries, but an addi onal problem is that the 

Ministry of Finance holds the Judicial Council on a financial ‘ ght rope.’ In this 

way, independence cannot be provided.57

A survey from 2009, conducted among 421 (out of 650) judges in Macedonia, showed 

that almost half of all judges face external pressures in their work (43%).58 Asked about 

the sources of pressure, 19% of the surveyed judges pointed to the representa ves of 

the execu ve branch of government, who to a large extent a empt to influence the 

work of judges. Every seventh judge surveyed thinks that judges face pressure from the 

po  li cal par es to a large extent (14%), while 5% of respondents said that judges are to 

a large extent pressured by judges of a higher rank.

Asked whether the judges are independent while presiding and adjudica ng, nearly a 

quarter of all surveyed judges disagree (23% of the judges). While a large majority of judges 

believe that this is not the case, the fact that nearly every fourth judge thinks that judges do 

not act independently casts doubt over the independence of the “third branch.” 

Finally, a large majority of surveyed judges, 66%, disagree that the Judicial Council 

successfully looks a er protec on of the independence of the judiciary, and an addi onal 

66% disagree that the Judicial Council is an independent body. Regarding the elec on 

of members of the Judicial Council, a large majority (70%) of the judges believe that the 

elec on is biased. A compara ve analysis of two field surveys conducted in 2009 and 

2012 found that Macedonian ci zens have not perceived significant improvement in the 

func oning of the judiciary in the three-year period.59

57 Interview with a member of an NGO (31.10.2012).
58 Organiza on for Security and Co-opera on in Europe. Spillover Mission in Skopje. Legal Analysis. 
Independence of the Judiciary (Skopje: December 2009).
59 Ins tute for Democracy “Societas Civilis” – Skopje and Ins tute for poli cal research – Skopje (IPIS). 
Istrazhuvanje sprovedeno na sudiite, sudskata administracija i javnosta za evaluacija na sudskiot system 
i reformate vo sudstvoto vo Republika Makedonija (Kompara vna analiza 2009-2012) (Skopje: 2012). 
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Some respondents ques oned the will among poli cal elites to provide condi ons 

for independence of the judiciary. The lack of finances and the lack of administra ve 

capaci es, which are yet again dependent upon adequate financial means, were iden fied 

as the most important problems, especially for the new ins tu ons. In rela on to this, 

poli cal will was indicated as the main limi ng factor. Some respondents went so far 

as to claim that the judiciary is o en used as a tool for dealing with poli cal opponents 

and is a field of corrupt prac ces. With such responses, it appears that ci zen trust in 

the judiciary has completely failed. In support of this view, some respondents provided 

examples of various cases where “express carrier advancements” took place both within 

the judiciary and the prosecutors’ offices.

The main problem, according to some interlocutors, is that “the country did not 

manage to create condi ons for the judiciary to act freely. The Judicial Council missed 

an important point which is to build its own integrity.”60 The issue of lack of professional 

integrity among judges and prosecutors in rela on to their independence from other 

branches of government was discussed by nearly all respondents.

In this context, the interviewed member from the Public Prosecutors’ Council 

pro     posed that the issue be addressed by crea ng an “ethical code which would assist 

pro  secutors and judges so they can raise their personal independence and personal 

integrity. If we have strong persons as judges and prosecutors, there are no obstacles 

for us to adopt right decisions.”61 Regarding the legisla on governing the disciplining 

and dismissal of judges, the EU Commission HLAD Spring Report noted that it “needs to 

be made more precise and predictable and the propor onality of its applica on by the 

Judicial Council needs to be ensured.”62

60 Interview with member of Macedonian Parliament (03.12.2012).
61 Interview with member of the Public Prosecutors’ Council ( 13.11.2012).
62 EU Commission HLAD Spring Report (Strasbourg: 16.04.2013). For more info see: <h p://ec.europa.
eu/enlargement/pdf/key_documents/2013/mk_spring_report_2013_en.pdf>.
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Table 5.5: Termina on of Judicial Office

Year All bases Incompetence and negligence

2007 12 2

2008 34 7

2009 30 11

2010 10 2

2011 27 6

2012 51 4

Total 164 32

Source: Annual Reports of the Judicial Council of the Republic of Macedonia (2008-2012).

Thus, it seems that the overall percep on of respondents is that the problem of 

the independence of the judiciary is two-fold. First, the lack of poli cal will in the elites, 

irres pec ve of ethnic or ideological orienta on, and second, the lack of professional 

integrity among judges and prosecutors. Efficiency is perceived as more successfully 

achieved than independence, though the success of both parameters is seen as facing 

various deficiencies. All of these findings support the no on that judicial reform is s ll 

incomplete, and that more effort is needed on the part of all stakeholders involved.

8. Conclusions

The aim of this paper has been to provide an assessment of the judicial reform in the 

Republic of Macedonia and the EU’s involvement in the process. 

The EU has been an important factor in the reform process. The underlying per-

cep on among respondents is that the EU was very influen al in the ini al phase of 

the reform process, beginning in 2004. This influence derived from the EU’s principle 

of condi onality, in which a suitable ‘carrot’ was employed in support of the reform 

process: candidacy status for the country. The EU’s usage of condi onality was overall 

viewed as successful by most of the interviewed respondents in the ini a on of reform, 

but it was noted that the force of condi onality has decreased during the later phases 

of the reform. Some of the interviewed respondents believe that achieving the start of 

63 Bases for termina on include re rement, at office holder’s own request, due to death, due to elec on 
on another public post due to incompetence or negligence. 

63
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nego a ons for EU membership for Macedonia could considerably “boost” the judicial 

reform. The last Spring Report of the EU Commission on the High Level Accession 

Dialogue noted, regarding “the efficiency of the jus ce system,” that “courts at all levels 

maintained a posi ve clearance rate in 2012, meaning that the majority were able to 

process as many cases as they received, or more.” However, the report points out the 

issue of the absence of a long-term strategy that would ensure the correct distribu on 

of human resources within the jus ce system.64

The assessment of the reforms was accomplished through the measurement of the 

two parameters set by the strategy for reform of the judiciary, the independence and the 

efficiency of the judicial system. The overall conclusion and shared percep on among 

most of the interviewed respondents is that the reform has yet to achieve its goals. 

They consider that both the independence and the efficiency of the judicial system have 

somewhat improved, though they s ll suffer from major weaknesses. If we have to make 

a comparison between the parameters, we can easily conclude that efficiency has been 

be er achieved than independence. Even though the overall backlog of cases has been 

reduced, a more comprehensive analysis reveals that the Basic Courts and the Courts 

of Appeal have seriously managed to reduce that backlog, whereas the Supreme Court 

and the newly formed Administra ve Court have increased the number of pending cases 

since their establishment. This indicates that the overall efficiency of the system has yet 

to be improved at all levels and in all procedures (this is especially true regarding the 

administra ve procedure). Be er organiza on of the procedure and quan ta ve targets 

developed by the Judicial Council has worked posi vely on the backlog of cases in the 

Basic Courts and in the Courts of Appeal. Also, the introduc on of enforcement agents, 

notaries and mediators, who are responsible for part of the civic cases, worked posi vely 

for the reduc on of the backlog in the courts from the lower ers. The interviews re-

vealed an addi onal concern: the drive for efficiency may nega vely affect ci zens, as 

access to jus ce has become more expensive. Some interviews problema zed the drive 

for quan ta ve efficiency, claiming that the protec on of human rights in the court 

procedure has been hampered as a result. 

Regarding independence, impar ality and professionalism, despite the Cons tu onal 

and legal modifica ons, the system is perceived as being poli cized and heavily dependent 

on the other two branches of government. Almost all interviewed respondents agreed 

64 EU Commission HLAD Spring Report, cit.
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with this statement. The survey of judges confirms that the execu ve government and 

the poli cal par es are primary sources of interference in the judicial system. Moreover, 

the Judicial Council is seen as a body that is not fully capable of protec ng the integrity 

of judges. On the other hand, the establishment of the Academy for the Training of 

Judges and Public Prosecutors has considerably contributed to the development of pro-

fe ssionalism.65 Nonetheless, not all graduates from the Academy are recruited to office, 

a situa on that hampers the goal for which this educa onal body was created. 

The European Commission mainly supported the later phases of the reforms (a er 

2006) through financial and technical assistance and expert advice. Many of the stakeholder 

ins tu ons have direct contacts and coopera on with the EU ins tu ons in support of 

reform ac vi es. The Academy and the Administra ve Court, as new ins tu ons in the 

judicial system, have been heavily supported by the EU’s financial instruments. 

Alongside the EU, there are several other interna onal actors that have had a con-

si derable influence on the Macedonian judicial reforms. The American Government, 

through USAID, has invested heavily in several aspects of the reform, most notably the 

introduc on of the ACCMIS system66 and the improvement of court infrastructure. Other 

regional actors, such as the Council of Europe and the OSCE seem to be less influen al, 

due to their smaller financial resources, but by no means unimportant, especially when 

providing technical and expert advice. 

There is no comprehensive na onal strategy currently in place to target current 

deficiencies and answer to the targets set out in the HLAD process. This is very important 

in the light of the outlined challenges. Given past prac ce and current developments, we 

may expect that the EU will remain an important factor for the success of the Macedonian 

reform process. The EU’s influence will depend on the instruments employed. It seems 

that if Macedonia advances in the accession process, reforms will be considerably en-

couraged. In the absence of such a possibility, the drive for reforms will have to come 

from the na onal ins tu ons and other involved stakeholders.

65 The EU Commission HLAD Spring Report notes regarding independence that as of January 2013 all newly 
appointed first instance judges must be graduates of the Academy for Judges and Prosecutors, following 
entry into force of amendments to the Law on Courts, reinforcing the principle of professionalism and 
merit-based recruitment.
66 The Automated Court Case Management Informa on System became opera onal in all 33 of Mace-
donia’s courts in 2010, replacing manual case processing and enabling courts to become more efficient 
and transparent. In order to generate reliable data on the length of the proceedings, the number of old 
cases and the enforcement of judgments, new so ware will be created and became opera onal in 2013, 
which will complement the ACCMIS system. 
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Approxima on of Membership as an Impetus for 

Rule of Law Implementa on 

Adaleta Bibežić/Marko Kmezić 

1. Introduc on

One of the most widespread problems of transi onal processes in Montenegro 

is the quality of the judiciary.1 Delays and surprising decisions, along with a high level 

of formalism, are o en men oned even in European Commission (EC) monitoring re-

ports. The focus of this research study will therefore be the reform of the judiciary in 

Montenegro. Namely, we propose to study the ins tu onal reform carried out in the 

judicial sector within the process of the European integra on of Montenegro. Special 

interest will be devoted to the influence that the European Union (EU) has had on the 

change of a tudes in the implementa on of the rule of law. 

However, the “rule of law” and judicial sector reform remain vaguely defined con-

cepts due to “the lack of a coherent theory of judicial independence, and the difficulty 

to measure the performance of the judicial system,”2 as has been observed with regard 

to monitoring ac vi es in the 2004 and 2007 enlargements. We will thus make use of 

a comprehensive set of “benchmarks” already elaborated on behalf of EuropeAid by 

1  As reported by the European Commission. 10.10.2012. Montenegro 2012 Progress Report. SWD (2012) 
331 final. Available at <h p://ec.europa.eu/enlargement/pdf/key_documents/2012/package/mn_
rapport_2012_en.pdf>; European Commission. 10.10.2012. Enlargement Strategy and Main Challenges 
2012-1013. Communica on from the Commission to the European Parliament and Council. SWD (2012) 
331 final. Available at <h p://ec.europa.eu/enlargement/pdf/key_documents/2012/package/strategy_
paper_2012_en.pdf>. 
2 A. Mungiu-Pippidi. 2008.“The EU as a Transforma on Agent. Lessons Learned from governance reforms 
in East Central Europe,” Her e School of Governance – Working Papers. No. 33: 5. 
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Marko et.al. for the opera onaliza on of our norma ve and empirical analyses.3 We 

understand that the independence and accountability of judiciary benchmarks make li le 

sense if law enforcement bodies are incompetent. By professional competence of judicial 

servants, we understand that they must have sound judgment, professional erudi on, 

and the skill to prosecute or render judgments efficiently in accordance with the law. 

Hence, capacity-building in the judicial sector and the effec veness of its ins tu onal 

mechanisms are func ons that have to be studied both from a norma ve and an em-

pirical perspec ve. The inves ga on of judiciary benchmarks will also be based on 

an analysis of the historical legacies and ins tu onal reforms thus far performed. We 

will also highlight the role of the newly established Judicial Academy with the goal of 

cri cally assessing whether it substan vely provides professional competence to judges. 

More precisely, we will inves gate whether the Judicial Academy is able to eradicate 

the features of Socialist legal educa on employed by the law facul es in South Eastern 

Europe (SEE), which has throughout the decades been marked by rigid, authoritarian 

and formalis c training, state-maintained control over the curriculum, and an almost 

complete absence of analy cal study of case law. 

The methodology employed in this study is based primarily on an in-depth analy cal 

scru ny of the EU Progress Reports; norma ve analysis in the field of judicial reform, 

considering especially the curriculum and content of teaching at the Judicial Academies; 

and empirical study based on interviews with representa ves of the judiciary, relevant 

domes c experts (legal scholars, NGO representa ves, journalists, and representa ves 

of interna onal organiza ons), and EU officials. 

Based on such a comprehensive case study of judicial reform, we will be able to 

iden fy the possible behavioral change in the applica on of the rule of law in Mon te-

negro. The analysis of the possible disjunc on between the EU’s demands and the 

performance of Montenegro’s judicial ins tu ons will also enable us to cri cally assess 

the endogenous factors favoring or preven ng the reform of the judicial sector. We will 

thus focus precisely on the following set of ques ons: Do EU ins tu ons have influence 

on implementa on of the rule of law in Montenegro, and, if so, influence of what kind? 

Which organiza onal-ins tu onal reforms have been made as a result of this influence? 

What are the EU requirements developed in the monitoring process? Which gate-keeper 

3  See in Europe Aid Coopera on Report. 2004. Reinforcement of the Rule of Law, Division of Competences 
and Interrela ons between Courts, Prosecutors, the Police, the Execu ve and Legisla ve Powers in the 
Western Balkans Countries.
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elites resisted these reforms? Who, among cri cal civil society actors, supported these 

reforms? What have been the effects of EU’s influence on judiciary over the last decade 

with regard to independence, responsibility, efficiency, and effec veness benchmarks? In 

an a empt to answer all of these ques ons, this study will be divided into four five parts. 

The first part will analyse the establishment of EU rule of law criteria; the se cond part will 

scru nize the legacy of the communist rule as enduring obstacle for the judiciary reform; 

part three will lay out the results of norma ve and empirical analysis of the judiciary 

reform in Montenegro along the lines of independence, accountability and effec veness; 

and finally in the concluding sec on we will try to establish the influence and mechanisms 

of EU influence on the rule of law implementa on in Montenegro, as well as its limits.

2. Context

Following a referendum, the Montenegrin parliament made a formal declara on 

of independence on 5 June 2006, thus heralding the re-emergence of Montenegro as 

a sovereign state. In its declara on of independence, the Montenegrin parliament has 

“[…] [c]onfirmed as [Montenegro’s] strategic priority an accelerated integra on into 

the European Union, and its determina on to con nue to efficiently fulfil the con di-

ons and requirements included in the Copenhagen criteria and the Stabilisa on and 

Associa on Process.” However, Montenegro’s path towards the EU commenced well 

before independence. Following the decisions of the 2003 Thessaloniki mee ng of 

the European Council,4 in April 2005 the European Commission adopted a Feasibility 

Report which concluded that the state union of Serbia and Montenegro is prepared to 

nego ate a Stabilisa on and Associa on Agreement (SAA) with the EU. Nego a ons for 

the SAA with Serbia and Montenegro were launched in October 2005. Acknowledging 

the specific situa on within the State Union marked by differences in the economies 

of its cons tuent units, the European Union adopted a unique twin-track approach 

for Serbia and Montenegro’s accession processes. Essen ally, the twin-track approach 

meant that the fulfilment of the economic criteria for EU membership for Serbia and 

Montenegro were to be monitored separately. In the context of the Stabilisa on and 

Associa on Process (SAP), Serbia and Montenegro jointly addressed the poli cal cri-

4 The Thessaloniki agenda for the Western Balkans - Moving towards European integra on. Conclusions 
of the General Affairs and External Affairs Council (Thessaloniki: 16 June 2003).
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teria, while nego a ng the economic condi onality requirements individually. The EU 

officially recognized Montenegro on 12 June 2006, at the same me reaffirming the 

European per  spec ve for the Western Balkans (WB) region on the basis of the SAP. 

The EU Council declared its will to develop further rela ons with Montenegro as a 

sovereign, independent state, and on 24 July it adopted a new mandate in order to 

con nue nego a ng separately with Montenegro on a SAA. Nego a ons commenced 

on September 2006 based on the previously achieved results in the SAA nego a ons 

with the former state union. On 15 March 2007, the SAA was ini alled in Podgorica; 

it was officially signed on 15 October 2007. Three years a er, on 1 May 2010, the SAA 

entered into force. Montenegro applied to join the EU on 15 December 2008, and it 

was granted EU candidacy on 17 December 2010. Finally, on 29 Jun 2012, Montenegro 

commenced its accession nego a ons with the EU.

Beyond a doubt, EU integra on remains a cornerstone of the Montenegro gover-

nment’s foreign and domes c policy, and on its path to accession Montenegro has 

commi ed to judiciary reform as part of the Copenhagen condi onality related to rule 

of law. The 2012 European Commission Progress Report observes that the judiciary in 

Montenegro s ll has to demonstrate its independence, accountability and efficiency, 

par cularly by producing convincing results in terms of final decisions in poli cally sen-

si ve cases of corrup on and organized crime. 

3. EU Standards on the judiciary 

As already men oned, rule of law and reform of the judicial sector remain vaguely 

defined concepts due to the difficulty in measuring the performance of the judicial 

system. The EU standards on judiciary are based on The Lisbon Treaty provisions, the EU 

Charter of Fundamental Rights (the Charter), the Venice Commission code of conducts, 

and Ar cle 6 under the European Court for Human Rights (ECHR) Jurisprudence. 

Judiciary sector regula on was un l recently under the Jus ce and Home Affairs 

(JHA) pillar within the exclusive competence of member states. Since the Treaty of Lis-

bon, the judiciary has become a shared competence under the scope of work of the 

Euro pean Commission competence. Although the Lisbon Treaty made the Charter a 

le gally binding document, and despite the fact that Ar cle 6 has a crucial role in de-

ve loping and strengthening the na onal judiciary, in increasing its reasonableness and 
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predictability, and, above all, in securing fundamental human rights, the very concept 

of common European judiciary s ll remains unclear.5 Bearing in mind that the member 

states have different legal tradi ons dis nguished mainly by con nental and Anglo-Saxon 

legal culture, the first step for the European Commission regarding judiciary reform in 

the context of EU accession is to prepare a roadmap of minimal standards that applicant 

countries would need to meet.

Acknowledging the fact that the jus ce sector is in need of about con nuous re-

form, the EU officials understand that in a follow-up to the feedback from the moni-

to ring process the stakeholders may develop addi onal country-tailored criteria.6 

Nevertheless, the star ng point to which all applicant countries need to comply is based 

on an “independent and efficient jus ce system with accountable and professional jud-

ges.”7 A key element for the establishment of such system, according to the EU, lies 

in the system according to which judges are appointed, which needs to be based on 

clearly established criteria and a transparent procedure. The external independence of 

judges is viewed as especially important, par cularly in regard to the tradi onal division 

of government between it and the execu ve branch. Accountability should be fostered 

by the implementa on of appropriate disciplinary measures based on objec ve criteria, 

while professional competence should be secured though the establishment of judicial 

training centers and random alloca on of court cases. In addi on, the EC will focus on 

the establishment of complete court sta s cs as one of the key measurement tools re-

garding the reform of the judiciary. Specifically, the EU shall require in the process of 

nego a ons provision of court sta s cs, despite the fact that sta s cs on certain types 

of crime are o en too technical and misleading, of li le use for proper analysis regarding 

the impact on suppression of crime. Even so, these sta s cs will be used to measure the 

efficiency of the reform of the judiciary in the (poten al) candidate countries.

Finally, the EC will re-introduce the regional approach in discussing benchmarks for 

achieving standards in the Judiciary.8 In such a way, countries will be incited to cooperate 

and show their achievements to their counterparts, rather than being targeted through 

na onal programs. Therefore, more regional programs regarding standards in judiciary 

shall be proposed for further financing.

5 See for example in M. Kuijer. 2004. The Blindfold of Lady Jus ce: Judicial Independence and impar ality 
in light of the requirements of Ar cle 6 ECHR (Leiden: E.M. Meijers Ins tuut): 173.
6 Interview with senior EU official (Graz: 2012).
7 Ivi. 
8 Ivi.
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4. The Legacy of the Past

Montenegro shares the legal tradi on of the rest of the WB countries, including 

strong influences from the French Code Civil and the Austro-Hungarian Empire. During 

the communist era, informal communist party and strong execu ve branch influences on 

the judiciary were common, although perhaps less obvious than in some other socialist 

systems in the region. Towards the end of its existence, by the end of 1980s, the Yugoslav 

judicial system had undergone profound transforma on from arbitrary applica on of 

“revolu onary jus ce” by uneducated staff to a professionalized apparatus that has carried 

out its du es in a modern and complex environment. Nevertheless, in prac ce, poli cal 

interference had been extremely pronounced throughout the en re history of Communist 

Yugoslavia, and the judiciary remained an integral component of the communist power 

structure.9 Despite the impressive cons tu onal provisions that provided guarantees for 

judicial independence, judges could not func on without regard to the communist party’s 

fundamental poli cal values, or without regard to the “socio-poli cal system, or above 

this system.”10 “In a society such as the Yugoslav society today [writes Trajkovic in 1984] 

the rela onship between poli cs and the judiciary is extremely important. Although not 

a poli cal office, the judiciary is ‘the most poli cal ins tu on’ because it implements and 

applies the law which is in fact a concentrated expression of poli cs.”11 

The main factors limi ng norma ve guarantees for the independence of the judiciary 

remained the poli cal considera ons for the elec on and re-elec on of judges. First, 

legisla ve assemblies, in coopera on with the Communist Party, played an important role 

in the recruitment of future judges. Evalua ons concerning the “moral-poli cal suitability” 

in the selec on and re-elec on of judges enabled party members considerable influence 

over judicial bureaucracy. Membership in the party was effec vely a condi on for elec on. 

A comprehensive study conducted in 1979 with respect to 8000 judges and other judicial 

officers indicated that 87,2% of the judges were members of the League of Communists, 

while the percentage was even higher among employees of the public prosecutor’s 

9 See, among the others L. J. Cohen. 1985. “Judicial elites in Yugoslavia: The Professionaliza on of Poli cal 
Jus ce,” Review of Socialist Law 11(4): 336; J. Trajkovic. 1991. “Pravosudje u sistemu organizacije vlas  i 
samoupravljanja u drustveno-poli ckim zajednica,” in Druitveno-poli cke zajednice i njihova organizacije 
vlas  (Belgrade: Prosveta): 229-294; K. Cavoski. 1990. Tito-Tehnologija vlas  (Dosije: Belgrade).
10 A. Fira. 1980. Transforma on of Execu ve and Judicial Func ons in Yugoslavia (Belgrade: Yugoslav 
Law II): 23.
11 J. Trajkovic. 1984. The Judicial System of Yugoslavia (Belgrade: Jugoslovenski Pregled): 19. Quoted in L. 
J. Cohen, 1989. The Socialist Pyramid: Elites and Power in Yugoslavia (Oakville: Mosaic Press): 291.
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office (93,7%).12 While party interference in judicial ma ers operated in a rather subtle 

and indirect manner, one of the most poli cal pressures exerted on the judiciary came 

from the prosecutorial branch of the judicial system. Another problema c issue was the 

high level of poli ciza on of the cons tu onal courts system, which exercised “a special 

quasi-poli cal role through their powers to review the cons tu onality of laws”.13 It can 

be concluded that Yugoslav judges were subjected to a complex and subtle “interplay 

of professional, bureaucra c, poli cal, and other influences,”14 which have successfully 

prevented them from mee ng the standards of acceptable poli cal non-conformism 

in performing judicial service. Exis ng principles of separa on of powers and the inde-

pendence of judiciary were neglected when “hig her state interests” were concerned, and 

without a doubt the law was in these cases instrumentalized by poli cs.

Finally, we observe another problem that remains common for most post-Communist 

countries, where, excep ng cons tu onal courts, the majority of courts “con nued in 

their formalist reading of the law”15 rather than performing their assumed transi onal 

role. Legal academics in these countries also a empted to approach the new laws in a 

textualist way. Poorly supported by their educa on, judges o en sought a way out of 

more difficult legal cases by disposing of the case based on purely formalis c grounds. 

In this way, the simplified version of textual posi vism and the ideology of bound ju-

dicial decision-making were able to survive the process of judicial reform. Legacies of 

communist legal culture, although without direct connec on to the former poli cal sys-

tem, thus remain alive and con nue to influence contemporary legal thought in most 

post-Communist legal orders. Consequently, the applica on of EU law in new member 

states and candidate countries -which are obliged to gradually harmonize internal norms 

with EU law- is an unprecedented challenge for the post-communist judiciary. In order 

to bring about the Acquis Communautaire in its full meaning, judges must not con si-

der mere “limited law”16 of the texts of harmonizing legisla on, but also the texts of 

European direc ves, considering their reasoning and ra onale; European Court of Jus-

ce Jurisprudence; and case law of the EU member states. 

The introduc on of the mul -party poli cal system meant the evapora on of the 

formal one-party grip of ideology over the judicial sector. Nevertheless, this did not mean 

12 L. J. Cohen, Judicial elites in Yugoslavia: The Professionaliza on of Poli cal Jus ce, cit: 329.
13 L. J. Cohen, The Socialist Pyramid: Elites and Power in Yugoslavia, cit: 283.
14 Ibidem: 285.
15 Z. Kuhn. 2011. The Judiciary in Central and Eastern Europe (Leiden: Mar n Nijhoff Publishers): 166.
16 Ivi.
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the end of poli cal interference in the administra on of jus ce. Prac cally, the regime in 

Montenegro never lost con nuity with the communist elite, since the winner of the first 

pluralis c elec ons held in 1990 was the League of Communists of Montenegro. In 1991 

the League was renamed the Democra c Party of Socialists of Montenegro (DPS)17 and 

has, despite frac onaliza on, ever since been the ruling poli cal party in Montenegro. 

A er the breakup of the SFR Yugoslavia, Montenegro has been since 1992 part of 

the Federal Republic of Yugoslavia (FRY). Each of the cons tuent federal units had its own 

cons tu on, as well as a court system that included a supreme court and a cons tu onal 

court. Furthermore, the separate federal system included a Federal Court and Federal 

Cons tu onal Court. Under the FRY Cons tu on,18 each republic was subject to both 

fe deral and its own republic legisla on and authori es. The 1992 Federal Cons tu on 

maintained the judicial bodies already in existence, par cularly the Federal Court and 

Federal Cons tu onal Court. Ar cle 12 provided the principle of separa on of powers. The 

Federal Court acted as a court of the highest instance, deciding on appeals against rulings 

by courts of the member republics in cases concerning enforcement of federal statutes, 

and also decided on conflicts of jurisdic on between courts of two member republics 

(Ar cle 108). Judges of the Federal Court were appointed and dismissed by the Federal 

As sembly for nine-year terms. The Federal Court determined the guaranteed immunity 

of one of its jus ces, while dismissal before the expira on of a mandate was possible if 

the judge “perform[ed] his judicial du es in an incompetent or unconscien ous manner” 

(Ar cle 110). Besides the applica on of legal remedies as provided for in the federal statute 

in ma ers within the jurisdic on of the Federal Court, the Federal Public Prosecutor was 

en tled to give mandatory instruc ons to public prosecutors in the member republics and 

could take over cases of criminal prosecu on in ma ers in which the criminal offenses 

and other penal offenses were established by federal statute (Ar cle 111). The Federal 

Cons tu onal Court ruled on conformity of the cons tu ons, statutes and other laws and 

regula ons of member republics with the FRY Cons tu on (Ar cle 124). The same rules 

and procedures applied as for the elec on and dismissal of judges of the Federal Court. 

Poli cal tensions between Montenegrin and Serbian poli cal elites simmered during 

poli cal and administra ve changes, which consequently influenced transforma ons 

17 From 1991 to 1998, under Momir Bulatović the party endorsed union and close rela ons with Serbia. 
In 1998, Bulatović was ousted as leader when its present leader Milo Đukanović took over, advoca ng 
distancing Montenegro from Serbia, and finally independence. 
18 Cons tu on of the Federal Republic of Yugoslavia. 1992. Official Gaze e 1/92 (Belgrade).
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within the judicial system. In 2000 the Government of Montenegro introduced a Project 

on Reform of the Judicial System in Montenegro. During the Project cycle from 2000 to 

2005, the main goals of reform of the judicial sector were to 1) accept new organiza onal, 

material and procedural laws as a norma ve background; 2) implement the newly ac-

cepted laws; 3) enhance professional development of the  judicial office holders; and 4) 

establish special ins tu ons and develop the judicial informa on system. The underlying 

goal was to harmonize the procedures of the judicial ins tu ons with the procedures of 

EU law and other relevant interna onal ins tu ons. The most apparent result of this first 

phase of the judicial reform in Montenegro was the adop on of more than twenty laws, 

inter alia: Law on Courts, Law on State Prosecutor, Criminal Code, Criminal Procedure 

Code, Law on Civil Procedure, Law on Execu ve Procedure, Amendments to the Law on 

Execu on of Penal Sanc ons, Law on Witness Protec on, Law on Court Experts, Law on 

Notaries, Law on Media on, etc. Simultaneously, efforts were made to provide con -

nuous educa on for holders of judicial power with the establishment of the Centre for 

Trai ning of Judges of the Republic of Montenegro. The main goal of the Centre was to 

provide training to judges on new laws and regula ons and modern methods for judicial 

func ons. Besides judges, the Centre offered its services to lawyers, prosecutors, expert 

witnesses and other judicial servants. In this early phase of the judiciary reform, numerous 

interna onal organiza ons assisted the effort led by the Montenegrin Ministry of Jus ce, 

such as the Council of Europe, the Organiza on for Security and Co-opera on in Europe, 

USAid, the Open Fund Society, etc.19 However, the greatest assistance came from the EU 

through the European Agency for Reconstruc on,20 which financed the implementa on 

of the Public Administra on Reform in Montenegro (PARiM), aimed at ins tu onal and 

legal consolida on of the administra ve system, consistent implementa on of laws and 

other legal regula ons, and s mula on and training of civil servants for be er and legally 

based work within the administra ve system. Nevertheless, the implementa on of the 

Project on Reform of the Judicial System was hampered at the me by efforts invested in 

achieving the country’s independence. 

19 S. Dujic (ed). 2003. Informator. Ministry of Jus ce. Available on <h p://www.gov.me/files/1066312998.
pdf>.
20 The European Agency for Reconstruc on operated between 2000 to 2008 as the EU’s main re con-
struc on arm in war-damaged Kosovo, and later expanded to Serbia, Montenegro and the former Yugoslav 
Republic of Macedonia. The Agency’s work was part of the wider Stabiliza on and Associa on Process 
for the Western Balkans region. The Agency’s emphasis has evolved from post-conflict reconstruc on 
efforts to programmes aimed at strengthening central and local administra on and the reform of the 
police and the judiciary, as well as public finances and the agricultural, transport and energy sectors. 
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5. Government Strategy for the Reform of Judiciary

Montenegro’s interim posi on between full and effec ve membership in a joint state 

with Serbia and its own full independence, and in par cular the cons tu onal constraints 

imposed during the final years of the FRY and the State Union of Serbia and Montenegro, 

resulted in decreased efforts to reform the judiciary. Only with the 2006 declara on of in-

dependence were the precondi ons met for the radical and profound changes in all areas 

of social life, par cularly that of the judiciary. Bearing this in mind, in 2007 the Government 

of Montenegro adopted the five-year Strategy for the Reform of the Judiciary. 21

The five-year Strategy was complemented by an Ac on Plan and corresponding 

budget to implement the Strategy for the Reform of the Judiciary, with the mo ve to 

enhance the efficiency of the judicial bodies and bolster their independent and auto-

nomous posi on in the overall system of power, but also in order to comply with the 

EU condi ons for Montenegro’s European and Euro-Atlan c integra ons. The deve lop-

ment of the Strategy involved par cipa on of representa ves of judicial bodies and 

rep  resenta ves of interna onal organiza ons, par cularly experts from the Council of 

Europe under the framework of the CARDS-funded projects for the development of the 

judiciary. Four strategic goals were set in the Strategy:

• Enhancing the independence and autonomy of the judiciary;

• Enhancing the efficiency of the judiciary;

• Enhancing the accessibility of judicial bodies, that is, access to jus ce;

• Enhancing public trust in the judiciary;

As a prerequisite for the achievement of these strategic goals, the document stated 

that the judiciary should be independent, autonomous and func onal; accessible to 

all persons; fair to and respec ul of all persons; effec ve, efficient and open; ready to 

act in compliance with the Cons tu on, law and interna onal instruments, abiding 

by the principle of the rule of law; unbiased, unprejudiced and consistent in providing 

equal legal protec on to all par es; ac vely engaged in encouraging alterna ve means 

of dispute se lement; ready to respond to the changing needs of the community in 

a mely and high-quality manner; commi ed to the fight against crime and ready to 

efficiently cooperate with other authori es in achieving this goal. According to the Stra-
21 Government of Montenegro. Ministry of Jus ce. 2007. Strategy for the Reform of the Judiciary 
(2007 – 2012). Podgorica. Available at <h p://www.coe.int/t/dghl/coopera on/cepej/profiles/
MontenegroReformStraegy_en.pdf>.
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tegy, the judicial ins tu ons responsible for the a ainment of the set strategic goals are 

the Ministry of Jus ce, the Supreme Court, the Supreme State Prosecutor, the Judicial 

Council and the Prosecutorial Council.

Nevertheless, it is important to men on that although Montenegro’s status had fun-

damentally changed the rhetoric that characterized the period between 1997 and 2006, 

cons tu onal debate has con nued despite the new reality. As the issue of status had 

been formally resolved, “antagonisms between the poli cal par es which comprised 

the compe ng pre-referendum blocs con nued into the post-independence”22 period. 

These disagreements par cularly manifested during ethnic and linguis c cons tu onal 

debates throughout 2007. Once formally ra fied and adopted in October 2007, the Con-

s tu on23 paved the way for con nua on of the judicial reform process. 

5.1. Benchmarks on Independence, Accountability, Professional Com-

petence and Effec veness
The Rule of law is introduced in the Ar cle 1 of the Cons tu on that defines Mon te-

negro as “a civil, democra c, ecological and the state of social jus ce, based on the rule of 

law.”24 Ar cle 11 implies the tradi onal regula on of power following the principle of the 

division of powers into the legisla ve, execu ve and judicial, wherein the judicial power 

shall be exercised by the courts, and cons tu onality and legality shall be protected by 

the Cons tu onal Court. The provisions on the judiciary in the Cons tu on are gathered 

in Part 3, which treats the organiza on of powers, and more precisely in Ar cles 118 to 

128. Ar cle 118 explicitly guarantees the autonomy and independence of courts and 

states that the court shall rule on the basis of the Cons tu on, laws and con firmed and 

published interna onal agreements. Apart from regular judges, the Con s tu on also 

envisages lay-judges’ par cipa on in the trials in cases s pulated by the law. Among 

other principles of judiciary, the Cons tu on has prohibited the establishment of court 

marshal and extraordinary courts.

The independence of judges is confirmed in Ar cle 121, which s pulates that judicial 

service shall be permanent and that the du es of a judge shall cease at his/her own 

22 K. Morrison. February 2011. “Change Con nuity and Consolida on, Assessing Five Years of Mon-
tenegro’s Independence,” in E. Spyros and J. Ker-Lindsay (eds). LSEE Working Papers on South East Eu-
rope. Issue 2.
23 Parliament of the Republic of Montenegro. The Cons tu on of Montenegro. Adopted on 19 October 
2007.
24 Ibidem. Ar cle 1 (2).
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request, when s/he fulfills the age requirements for pension or if the judge has been 

sentenced to an uncondi onal imprisonment sentence. The transfer of a judge against 

his or her will is only possible by decision of the Judicial Council in case of restructuring 

the courts. Furthermore, pursuant to Ar cle 122, judges enjoy func onal immunity and 

shall not be held responsible for the expressed opinion or vote at the me of adop on 

of the decision of the court, while in proceedings ini ated because of a criminal offense 

made in the performance of judicial duty, the judge shall not be detained without the 

approval of the Judicial Council.

While the Cons tu on does not determine the network of courts structure, it does 

s pulate the Supreme Court as the highest court in Montenegro, which secures a uni-

fied enforcement of laws by the courts. The President of the Supreme Court is elected 

and dismissed from duty by the Parliament at the joint proposal of the President of 

Montenegro, the Speaker of the Parliament and the Prime Minister (Ar cle 124).

Under Ar cle 125, judges and presidents of the courts are no longer elected and 

dismissed by the Parliament, but instead are appointed by the Judicial Council. The 

Judicial Council is an autonomous and independent authority that according to Ar cle 

126 secures the autonomy and independence of the courts and the judges. The Judicial 

Council has ten members: the minister of jus ce and the President of the Supreme Court, 

who also serves as the President of the Council, are ex officio members; four members 

are judges elected by the Conference of Judges; two are members of the Parliament 

elected by the Parliament itself, one by the majority and one by the opposi on; and two 

are selected by the President of the Republic from among “renowned lawyers” (Ar cle 

127). Overall, the composi on of the Judicial Council ensures a good balance between 

the judiciary and poli cal power. The Cons tu on (Ar cle 128) supplies an exhaus ve 

list of responsibili es of the Judicial Council, as it provides that the Council shall elect 

and dismiss from duty judges, Presidents of courts and lay judges; establish the cessa on 

of the judicial duty; determine the number of judges and lay judges in a court; deliberate 

on the ac vity report of the court, as well as applica ons and complaints regarding the 

work of court, and ar culate a posi on with regard to them; decide on the immunity 

of judges; propose to the Government the amount of funds for the work of courts; and 

perform other du es s pulated by the law.

A separate chapter of the Cons tu on is devoted to the State Prosecu on. Al-

though the State Prosecu on was s pulated as a unique and independent state autho-
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ri ty responsible for the prosecu on of perpetrators of criminal offenses and other pu-

nishable acts who are prosecuted ex officio, and although the Cons tu on even pro-

vides that the ins tu on of the Prosecutorial Council shall ensure the independence of 

state prosecutorial service and state prosecutors, the very fact that the Supreme State 

Prosecutor and state prosecutors (Ar cle 135) and the Prosecutorial Council (Ar cle 136) 

are appointed and dismissed from duty by the Parliament without qualified majority 

dimi nishes the independence of this ins tu on. Moreover, the Venice Commission has 

cri cized the Cons tu on for not limi ng the grounds upon which the Supreme State 

Prosecutor and the other prosecutors may be removed from office.25 

The implementa on of the cons tu onal ar cles pertaining to the judiciary required 

adop on of appropriate laws, bylaws, and regula ons, as well as the development of new 

ins tu onal mechanisms and increased a en on dedicated to the training and educa on 

of all stakeholders in judicial ins tu ons. The most important laws adopted include the Law 

on Courts,26 the Law on the Judicial Council,27 the Law on the State Pro secutor’s Office,28 

and the Law on Educa on in Judicial Bodies,29 which will be scru nized in more detail. 

The Law on Courts regulates the establishment, organiza on and jurisdic on of 

courts, condi ons for selec on of judges and lay judges, court structure, judicial admini-

stra on and other issues of importance for the proper and mely func oning of the 

courts. Ar cle 3 of the Law reiterates the independence of courts by declaring that the 

judge shall decide “individually and independently” while “[n]o one is allowed to in-

fluence the judge in the exercise of judicial func ons.” Ar cle 14 s pulates the court 

system in Montenegro as a three- er court system comprising fi een basic courts, two 

high courts, an Appellate Court and a Supreme Court. It also includes two commercial 

courts, an administra ve court, and the Cons tu onal Court. Although ini al steps have 

been taken to ra onalize the court network, Montenegro remains one of the countries 

with the highest number of basic courts, judges, prosecutors and administra ve staff 

25 See European Commission for Democracy Through Law. 20.12.2007. Opinion on the cons tu on of 
Montenegro. Opinion No. 392/2006. Strasbourg. Available at <h p://www.venice.coe.int/docs/2007/
CDL-AD(2007)047-e.asp#_Toc184802214>.
26 The Parliament of Montenegro. Law on Courts. Official Journal of Montenegro 5/2002, 49/2004; 
Official Gaze e of Montenegro. No. 22/2008 and 39/2011.
27 The Parliament of Montenegro. Law on the Judicial Council. Official Gaze e of Montenegro 13/2008 
and 39/2011.
28 The Parliament of the Republic of Montenegro. Law on State Prosecutor’s Office. Official Gaze e of 
the Republic of Montenegro 69/2003; Official Gaze e of Montenegro 40/2008 and 38/11.
29 The Parliament of Montenegro. Law on Educa on in Judicial Bodies. Official Gaze e of the Republic 
of Montenegro 27/2006.
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per capita in Europe. Chapter III concerns the requirements for the elec on of judges 

and disciplinary responsibility; however, the procedure for the elec on and dismissal of 

judges was deleted during the latest amendment of the Law on Courts, as it is now in 

the competence of the Judicial Council instead of the Parliament. General condi ons for 

elec on to the posi on of judge include ci zenship, law degree and successful comple on 

of the bar exam (Ar cle 31); Ar cle 32 addi onally s pulates years of work experience in 

the legal profession. The Ministry of Jus ce, through the authorized officer, supervises 

the courts in rela on to the organiza on of work in the courts, including the handling 

of pe ons and complaints; the work of the Judicial Council on the tasks related to case 

administra on; and other ma ers related to the proper func oning and opera on of 

the judicial administra on (Ar cle 106). Funding for the courts is provided in a separate 

sec on of the budget based on the proposal prepared by the Judicial Council. 

According to the Law on the Judicial Council, the Judicial Council of Montenegro is 

responsible for ensuring the independence, accountability, responsibility and competence 

of the judiciary. As explained above, the 2007 Cons tu on for the first me introduced 

the ins tu on of the Judicial Council and made it responsible for the appointment, 

promo on, disciplinary sanc on, and dismissal of judges. As the Cons tu on did not 

provide for the composi on of the Judicial Council to be independent from the poli cal 

elites, and in par cular following the cri cism expressed by the Venice Commission, it 

was expected that the elec on of its members would be regulated in more detail in lower 

legal acts. Chaper II of the Law regulates the elec on and dismissal of the members of 

the Judicial Council. The Council is composed of ten members, whereof five are elected 

and dismissed from among the judges by the Judges Conference, which is composed 

of all Montenegrin judges and court presidents. The Minister of Jus ce sits as ex officio 

member in the Council, while the Parliament nominates two depu es. In addi on, the 

Council includes outside representa on consis ng of dis nguished lawyers or by law 

professors. The President of Montenegro prepares a list of at least four eminent jurists 

for the elec on of members of the Judicial Council and delivers it for the opinion of the 

Supreme Court. However, the Law does not provide that the opinion of the Supreme 

Court is binding, which effec vely leaves the door open to the President’s influence over 

the work of the Council. 

Ar cle 23 s pulates competence of the Judicial Council, in addi on to the respon-

sibili es s pulated in the Cons tu on, to 1) inves gate complaints about judges; 2) de-
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cide on the disciplinary responsibility of judges; 3) give opinions on dra  regula ons 

in the field of jus ce; 4) provide implementa on, sustainability and uniformity of the 

Ju dicial Informa on system; 5) implement educa on and training related to the judicial 

func on in coopera on with the Prosecutorial Council; 7) inves gate complaints against 

judges; and 8) propose the number of judges and other employees in the courts, etc.

Chapter IV of the Law on the Judicial Council provides in-depth procedures for 

the elec on, promo on and transfer of judges. In addi on to the general condi ons 

for elec on s pulated in the Law on Courts, the Judicial Council takes into account the 

following skills of candidates for the first elec on of a judge: professional knowledge, 

work experience and performance; capacity as judged through academic wri en works 

and other professional ac vi es; professional ability based on previous career results, 

including par cipa on in organized forms of training; work capability and capacity to 

analyze legal problems; ability to perform impar ally, conscien ously, diligently, deci-

sively, and responsibly the du es of the office for which he or she is being considered; 

communica on abili es; rela ons with colleagues, conduct out of office, integrity and 

reputa on; and managerial experience and qualifica ons, in rela on to the posi ons of 

court president. The decision on appointment is made by the Judicial Council a er an 

interview with the candidate. The Law differen ates between two types of judges’ assig-

nment. Judges may be assigned by the Judicial Council to perform judicial service, with 

their consent, at another court for a period of up to six months during a calendar year 

in the event that regular performance of du es in the court to which the judge is being 

assigned have been called into ques on due to the disqualifica on of a judge or his/her 

inability to a end to his/her du es or due to other jus fied reasons (Ar cle 30). A judge 

may only be the subject of a temporary or permanent assignment without his consent 

in case of the reorganiza on of court structure. The Judicial Council decides about the 

cessa on of the judge’s func on based on the reasons s pulated in the Cons tu on 

and other legal acts. Finally, the Judicial Council decides on the immunity of judges in 

cases when a competent court finds that there are reasons for the judge to be detained 

(Ar cle 47).

The Law on the State Prosecutor’s Office regulates the establishment, organiza on, 

jurisdic on and other issues of significance for the work of the State Prosecutor’s Office, 

as well as issues of significance for the work of the Special Prosecutor for Suppression of 

Organized Crime, Corrup on, Terrorism and War Crimes. Ar cle 3 guarantees the immu nity 
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and professional independence of the Public Prosecutor: “nobody shall influence the State 

Prosecutor in the exercise of his/her office.” The organiza on of the State Prosecutor’s 

Office resembles the three- er court structure, in that it is composed of The Chief State 

Prosecutor, High State Prosecutor and Basic State Prosecutor. Its jurisdic on is to “perform 

the tasks of prosecu on of perpetrators of criminal offences and other punishable offences 

prosecuted ex officio, file legal remedies falling within its jurisdic on and perform other 

affairs as prescribed by law” (Ar cle 17). General and special condi ons and the procedure 

for the appointment of the State Prosecutor and the Deputy follow those established 

above for the judges. The mandate of the State Prosecutor or Deputy is s pulated in 

Ar cle 50 to cease at the expiry of the term of office, on resigna on, on mee ng the 

requirements for re rement, on cessa on of ci zenship, if he/she becomes a member 

of poli cal party bodies, if he/she exercises a representa ve and other public office or 

a professional ac vity incompa ble with the prosecutorial office, or if an unsuspended 

pri son sentence has been imposed against him/her. The Prosecutors’ Council no fies the 

Assembly without delay that the condi ons for termina on of office of a State Prosecutor 

have been fulfilled. Should the Assembly not reach a decision on the cessa on of the 

office of the State Prosecutor within 30 days of the receipt of the no fica on, it shall 

be deemed that the office of the State Prosecutor has ceased upon the expiry of such 

me period. The State Prosecutor or Deputy State Prosecutor shall be removed from 

office if sentenced to a criminal offence which renders him or her unfit for exercise of the 

prosecutorial office, in case of exercising the prosecutorial office unprofessionally or in an 

unconscionable manner, in case permanent loss of the ability to exercise the office, if he 

or she fails to achieve posi ve results when direc ng ac vi es through which the State 

Prosecutor office is being exercised, if he or she fails to ini ate procedures for the removal 

or disciplinary proceedings of the State Prosecutor or Deputy despite being so authorized, 

or if he/she suffers a disciplinary measure twice in the course of his/her term of office. 

Ansubstan ated ini a ve for removal of the State Prosecutor or Deputy may be submi ed 

by the Chief State Prosecutor, at least three members of the Prosecutors’ Council, a Dis-

ciplinary Commi ee, the High State Prosecutor for removal of his/her Deputy and the 

Basic State Prosecutor, the Basic State Prosecutor for removal of his/her Deputy, or the 

Minister of Jus ce for the removal of the Chief State Prosecutor (Ar cle 52). An ini a ve 

for removal is submi ed to the Prosecutors’ Council which, if it finds grounds to conduct 

the procedure, sets up the Commission for examina on of condi ons for the removal from 
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office. Upon collec ng informa on and evidence relevant for determining whether or not 

the ini a ve is founded, the Commission delivers its Opinion to the Prosecutors’ Council, 

which passes the decision and no fies the Assembly about it. The Assembly delivers the 

decision on removal from office to the State Prosecutor who has been removed from 

office, to the Prosecutors Council and to the Ministry of Jus ce.

The Law on the Public Prosecutor’s Office establishes a Department for Suppression 

of Organized Crime, Corrup on, Terrorism and War Crimes headed by the Special Prose-

cutor. The Special Prosecutor has within the limits of his/her competence the same rights 

and du es as a State Prosecutor. 

Rather than in a separate law, Chapter VII of the Law on Public Prosecutor’s Office 

provides for the competences, composi on, elec on and cessa on of mandate in the 

Prosecutors’ Council. According to the Ar cle 83 the Prosecutors Council 1) define the 

pro posal for appointment and removal from office of State Prosecutor, 2) determine the 

number of Deputy State Prosecutors, 3) conduct the proceedings for establishing the 

disciplinary responsibility of State Prosecutors and their Depu es, 4) ensure the trai ni-

ng of prosecutors and deputy prosecutors in coopera on with the Judicial Council, 5) 

establish the proposal for the budget line intended for the financing of the work of the 

Sta te Prosecutor’s Office and the Prosecutors Council, 6) give opinions on dra  laws and 

secondary legisla on in the field of jus ce and ini ate enactment of relevant laws and 

other regula ons in this field, 7) ensure implementa on, sustainability and uniformity of 

the Judicial Informa on System as it relates to the prosecutor’s offices, and perform other 

du es provided by law. The Prosecutors Council is chaired by the Chief State Prosecutor by 

virtue of his/her office and has ten addi onal members: six chosen from amongst the State 

Prosecutors and their Depu es; one from amongst the professors of the State Law Faculty 

in Podgorica; two from amongst renowned lawyers in Montenegro at the proposal of the 

President of Montenegro, having obtained a prior non-binding opinion of the Protector of 

Human Rights and Freedoms; and one representa ve of the Ministry of Jus ce.

As one of the goals of the Strategy for Reform of the Judiciary was set to be the 

professional development of holders of judicial office, it is important to analyze at this 

point the 2006 Law on Educa on in Judicial Bodies. This Law specifies the manner and 

forms of ini al and in-service training of judiciary officials, as well as persons preparing 

themselves for the performance of a judiciary office. The objec ve of the training is to 

acquire, maintain and improve the knowledge, capaci es and skills of judiciary officials, 
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in order to facilitate autonomous, independent, unbiased, professional and efficient 

performance of their office in accordance with ethical standards of the profession.  Ar-

cle 4 s pulates it as a “right and obliga on” of judiciary officials to undergo further 

pro fessional training. Judiciary training is conducted within the Judicial Training Center, 

which is a special organiza onal unit of the Supreme Court. Besides ini al and in-service 

training, the Law addi onally provides for “obligatory training,” which is organized 

through special programs for judiciary officials in the case of promo on, change of area 

of responsibility or office and specializa on, and introduc on of new procedures. 

The Judicial Training Center was founded in 2000 within the Government of Mon-

te negro Project of Reform of the Judiciary from 1998, with the aim of providing training 

programs to judges, judicial assistants and court trainees, as well as other staff employed 

in the courts’ administra on and judicial security. The ini al founders were the Ministry 

of Jus ce of Montenegro, the Associa on of Judges of Montenegro, the Founda on 

Open Society Ins tute, Soros - Representa ve Office Montenegro, and the American Bar 

Associa on/Central and East-European Legal Ini a ve (ABA/Ceeli). The main task of the 

Judicial Training Center is the training of judges and other target groups in the fields of 

new legisla on, interna onal standards in different legal areas and in modern methods of 

conduc ng judicial work, foreign languages, computer skills, etc. Since its establishment 

in 2000, the Center has organized seminars, round tables, workshops, courses, regional 

conferences, and study visits in which approximately 90% of Montenegrin judges have 

par cipated.30 

6. Nego a on Phase

The more Montenegro has progressed in its EU accession talks, and the more the 

opening of the nego a ons was in sight, work on the crea on of a func oning judiciary 

has intensified. At the end of the five-year period of implementa on of the Strategy for 

the Reform of the Judiciary, it became obvious that significant progress had been made; 

nonetheless some of the s pulated Cons tu onal and legisla ve solu ons were s ll 

not fully in line with “European standards.” Most notably, the 2007 Cons tu on did not 

provide for the composi on of the Judicial Council independent of poli cal influence, 

30 See more detail in Supreme Court of Montenegro. Center for Judicial Training. 2012. Annual Report 
on Work of the Judicial Training Center for 2011. Podgorica. Available at <h p://www.coscg.org/test/
izvjestaj_opis.php?izvjestaj_id=30>.
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as only half of the Council’s members are elected from among the judges. The poli cal 

method of elec ng the President of the Supreme Court and President of the Judicial 

Council was cri cized by the Venice Commission. In its 2010 Report, the European Com-

mission stressed Montenegro’s need to “strengthen rule of law, in par cular through de-

poli cised and merit-based appointments of members of the judicial and prosecutorial 

councils and of state prosecutors as well as through reinforcement of the independence, 

autonomy, efficiency and accountability of judges and prosecutors”31 on its path towards 

membership in the Union. On the other hand, the Commission praised the progress 

achieved with regard to the publica on of court rulings and the significant reduc on of 

case backlogs.32 However, enforcement of civil decisions remained weak and the court 

network remained in need of ra onaliza on. A country-wide single recruitment system 

for first- me judicial appointments had yet to be established. Furthermore, ahead of 

opening of the EU nego a ons strengthening and be er streamlining of judicial training 

were in need of improvement.

Due to the firm commitment to gaining a green light for the beginning of accession 

nego a ons, in December 2011 the Government of Montenegro decided to revisit the 

2007 Ac on Plan for the Reform of the Judiciary. Based on the screening of actual im-

ple menta on of the 2007 Ac on Plan, the Commission for the Implementa on of the 

Ac on Plan concluded that only 7,5% of the proposed reforms were not implemented 

during the five-year cycle. In order to implement the remaining measures, the Go-

ver  nment adopted the revised Ac on Plan for the Implementa on of the Strategy 

for Reform of Judiciary.33 The revised Ac on Plan amended a number of measures on 

the independence and efficiency of the judiciary and changed the relevant deadlines. 

Ad  di  onally, the Cons tu onal Issues and Legisla ve Commi ee of the Parliament 

of Montenegro, at the mee ng held on 28 May 2012, proposed Amendments to the 

Cons tu on of Montenegro.34 Some of the Cons tu onal Amendments concerned the 

need to reduce poli cal influence on the appointment of high-level judicial officials 

31 European Commission. 9.10.2010. Commission Opinion on Montenegro’s applica on for membership 
of the European Union. SEC (2010) 1334. Brussels.
32 According to the latest EC Progress Report quoted in this text there were approximately 11,500 
unresolved cases from previous years in all courts in Montenegro at the end of 2011, which made 
backlog of cases approximately 4% lower in 2011 than in 2010.
33 Government of Montenegro. December 2011. Ac on Plan for the Implementa on of the Strategy for 
Reform of the Judiciary 2007-2012. Podgorica. Available in Montenegrin at <h p://www.pravda.gov.
me/biblioteka/strategije>.
34 European Commission for Democracy through Law. 6.07.2012. Dra  Amendments to the Cons tu onal 
Provisions Rela ng to the Judiciary of Montenegro. Opinion No. 677/2012 Strasbourg. 
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through more transparent and merit-based procedures and the introduc on of sub-

stan al qualified majority thresholds, where the parliament is involved. Specifically, 

Amen dment III changes the competences of Parliament in the procedure of elec ng 

and releasing from duty the President of the Supreme Court and the President of the 

Cons tu onal Court. According to this Amendment, the elec on and release from duty of 

the President of the Supreme Court and the President of the Cons tu onal Court should 

fall under the competence of the Parliament, which is not in line with the requirement 

for depoli cisa on of the elec on of judicial and cons tu onal judicial officials. Amen-

dment IX prescribes that the Judicial Council will have ten members, including the 

President of the Supreme Court, four judges, two renowned lawyers elected by the 

Parliament, two renowned lawyers appointed by the President of Montenegro and the 

minister in charge of judicial affairs. This solu on aims to ensure balance in the number 

of the members of the Judiciary Council who are judges and those who are not by fixing 

their ra o at five of each. The President of the Judicial Council is elected by the Judicial 

Council from among its members, exemp ng the Minister of Judiciary the right to be 

elected. The vote of the President of the Judicial Council is decisive in case of equal 

number of votes. Due to the difficul es in securing qualified majority support for the 

revision of Cons tu on, it was more than a year before the parliament of Montenegro 

adopted a set of cons tu onal amendments aimed at enhancing the independence of 

the judiciary. The adop on of these amendments has been praised by the Commission 

as “a strong signal that Montenegro is able to achieve a large poli cal consensus on key 

rule of law related reforms, which have been highlighted by the EU as a priority in the 

accession process,”35 while the amendments have been addressed as “fundamental of 

an effec ve judicial system.”36 Nevertheless, the Commission has pledged to con nue to 

monitor the process of regula on of sub-cons tu onal legisla on aimed at securing an 

efficient judiciary. 

Montenegro’s con nuous progress on democra za on of the country, and par -

cularly the latest efforts aimed at judiciary reform, were recognized by the European 

Commission in June 2012, when Montenegro became the first country in the region a er 

Croa a to commence its accession nego a ons with the EU. Based on the experience of 

recent enlargements and the challenges faced by enlargement countries, the Commission 

35 European Commission. 01.08.2013. Statement on the adop on of cons tu onal amendments in 
Montenegro. MEMO/13/735. Brussels.
36 Ivi.
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has created a new approach to nego a ons in the area of judiciary and fundamental 

rights and on jus ce, freedom and security, and Montenegro became the first candidate 

country to nego ate under the new nego a ng framework. Fundamentally, the new 

framework is set to anchor the rule of law at the centre of the accession process by 

opening the Chapters 23 and 24 at the very beginning of the accession nego a ons. 

Following the Screening Report prepared by the European Commission, in June 2013 

the government of the Republic of Montenegro adopted the ac on plan for Chapter 23, 

which addressed the recommenda ons made in the report and envisaged benchmarks 

for opening nego a ons on this chapter. Apart from an corrup on and fundamental 

rights, most of the ac on plan covers the area of judicial reform. In produc on of the 

ac on plan, the government was in regular consulta on with the Commission, but also 

with civil society elites and relevant stakeholders who will be the main partners of the 

government in the implementa on of the agreed-upon plan. 

Despite the evident progress Montenegro has achieved in the field of judiciary reform 

over the past decade, numerous issues remain to be addressed before the country’s 

eventual EU membership.37 With regard to the independence benchmark, selec on 

criteria for the Judicial Council members remain vague, so that transparent assessment 

of candidates is yet to be guaranteed. Future work needs to focus on se ng up a single 

recruitment system for judges and prosecutors based on transparent and objec ve cri-

teria, a system for periodical professional assessment of judges’ performance, and also 

on increasing administra ve capacity and budget alloca ons for the work of Judicial and 

Prosecutorial Councils. Concerning the accountability of the judiciary, the Commission 

warned that corrup on and conflict of interest are s ll insufficiently monitored in the 

judiciary, and in this regard it recommends strengthening the procedures for removing 

the professional immunity of judges and establishing a system for professional evalua on 

of judges. The Commission acknowledged the advancement of the judiciary’s efficiency, 

as the backlog of cases has been further reduced by approximately 4% since the previous 

report. Nonetheless, the backlog of the commercial courts and the administra ve court 

remains a ma er of concern. It remains to be seen to what extent the ins tu on of 

bailiff will in the future manage to influence the efficiency of the court network. 

37 European Commission. 10.10. 2012. Montenegro 2012 Progress Report, cit. 
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7. Conclusion

Since the collapse of communism throughout Eastern Europe, promo on of the rule 

of law has become a major and recurrent objec ve of EU external policy. In this par cular 

context, the rule of law has evolved to become one of the cornerstones of the EU 

enlargement policy, ini ally during the 2004 and 2007 enlargements, and currently for the 

WB (poten al) candidate countries. As one of the enlargement policy objec ves, the rule 

of law does not impose legally-binding obliga ons stemming from the Acquis but rather 

operates as a “so ” and largely undefined principal that is supposed to broadly guide EU 

actors and domes c actors of change when they act in the process of transforma on. This 

is where we will re-introduce the study of Europeaniza on of the EU candidate countries 

and place it within the context of the rule of law as the value to be exported beyond the 

borders of the Union by means of condi onality, incen ves and nego a on. 

Par cularly problema c in rela on to the Europeaniza on by rule of law concerns 

is the content of the nego a ons. Namely, as we have pointed out earlier throughout 

this text, in comparison to the other EU accession nego a on chapters the rule of law 

nego a ons are not principally based on the Acquis. A er learning the lessons from 

the accession talks with Croa a, during which chapters 23 (Judiciary and Fundamental 

Rights) and 24 (Jus ce, Freedom and Security) concerning the rule of law proved to be 

the most difficult to conclude and were open rela vely late in the accession process, the 

EU has developed a new strategy for nego a ng rule of law related issues. 

Montenegro is the first EU candidate country facing the new rules for nego a ng 

the rule of law accession criteria, which focus on ins tu onal change. According to the 

analyzed framework, the nego a ons commenced with an analy cal assessment of 

the country’s performance in the rule of law implementa on. The assessment was con-

ducted by the European Commission and was followed by clear direc ves regarding the 

judiciary reform. A er the ini al “screening” phase, an overall strategy and an ac on 

plan has been prepared by the candidate country, which covers the progress from the 

beginning un l the very moment of the accession, in compliance with benchmarks 

from Chapters 23 and 24. The most important innova on is the introduc on of “interim 

benchmarks” so that the European Commission will thereby not only monitor the full 

alignment, but also the provisional progress.38 Obviously, during the nego a on process, 

38 Interview with EU official (Brussels: November 2013).
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the candidate country will con nue to benefit from the IPA financial instruments, with 

the difference that the assistance will move away from a project approach to a sector-

wide approach in chapter 23 and 24.

As seen in the first part of this chapter, Montenegro has a long-standing tradi on of 

legacies and informal legal culture in which the independence of judiciary has perpetually 

been threatened despite the change of various poli cal systems and regimes. Even 

today, a par tocra c system, in which the main criteria for job appointment and career 

advancement is party loyalty, threatens to undermine any ins tu onal arrangement. 

Under such circumstances, a big part of the problem is also how to mo vate the main 

actors, namely domes c gate-keeper elites, to see their interest in suppor ng the 

reform of the judiciary, which inevitably would lead towards weakening their poli cal 

and o en economic influence. Furthermore, as recently seen in Croa a, the crea on of 

an independent judicial system might also lead towards opening inves ga on and court 

prosecu on of such ‘predatory elites.’ This is precisely why Uljarevic observes that “the 

ability of all involved representa ves of the [Montenegrin] state and other interested 

par es that will take part in the nego a ons process to overcome these a empts at 

obstruc on will be an indicator of their professionalism and readiness of the administra on 

to lead us successfully through the process un l the final accession to EU.”39 

In other words, the systemic changes that have reshaped judicial ins tu ons have 

simply created the pre-condi ons for improvement in Montenegrin judiciary. These 

changes however have not influenced the pa ern of poli cal rela ons in which the 

gatekeeper agents act as policy entrepreneurs in the field of the judicial reforms. It has 

only been with the announced beginning of the accession nego a ons, i.e. with the ap-

proxima on of reward, that the ruling elites have actually shown poli cal commitment 

to crea ng a norma ve framework that provides elements of judicial independence, 

accountability, effec veness and efficiency. By crea ng a two- er network of linkage and 

leverage, that is by opening the accession nego a ons, the EU has managed to affect 

not only policy, but the poli cal system as well, by being able to design and argue more 

clearly for the more precise reforms. In order to Europeanize the rule of law system com-

pletely, it is also crucial to include a wider expert public in the reform process through 

socializa on of civil society elites, various advocacy coali ons, legal experts, journalists 

etc. In the words of a senior public official involved in the nego a on process, “the 
39 T. Radulovic. 2011. Nobody is beyond the reach of an independent judiciary. European Pulse 73 
(Podgorica: Centre for Civic Educa on): 6.
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Go ver nment cannot join the EU on its own, or with the parliament and a few other 

ins tu ons – the whole Montenegrin society must be ready.”40

On the side of the EU a recurrent problem remains the vagueness and elusiveness 

of the nego a ng chapter 23 where most of the benchmarks are of highly poli cal or 

cons tu onal importance and relate to Copenhagen poli cal criteria rather than to the 

hard Acquis. Therefore we find it essen al that the EU set clear criteria for the reform 

of the judiciary along the benchmarks of independence, accountability, efficiency and 

professional competence. Firm standards in this area in the phases of SAA, then in the 

phase of screening and finally in the nego a on phase would ensure the absence of 

poli cal impact on the judiciary reform process. 

40 Interview with a senior public official (Podgorica: 2012). 
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The Rule of Law in EU Enlargement Policy 

- Impact and Obstacles in Serbia 

Sanja Kmezić/Marko Kmezić 

1. Introduc on

The democra c and socio-economic transforma on and the accession process to the 

European Union (EU) undergone by Serbia have been fraught with difficul es. In addi on 

to the dual poli cal and economic transforma on from communist rule and a planned 

economy to democracy and market liberalism, this transforma on in Serbia was shaped by 

state dissolu on and the legacy of violent conflict, including the need for reconstruc on 

and reconcilia on. These mul ple challenges stand at the core of explaining the delay in 

the EU integra on process in the Western Balkan countries (WBCs). A er the dissolu on 

of the common state with Montenegro in 2006 and Kosovo’s declara on of independence 

in 2008, Serbia is currently governed by a Serbian Progressive Party (SNS)-led coali on 

government, while its poli cal elite remain trapped in contradic ons over state- and na-

on hood issues that hamper the prospect of EU integra on. Addi onally, the 2008 global 

financial and economic crisis has led to a drop in foreign investments and the collapse of 

export demand, which has deepened the already exis ng economic problems manifested in 

low gross domes c product financed mainly by foreign investments, huge unemployment 

rate, and underdeveloped private sector.1 

Nevertheless, besides the slow and unstable progress in transi on which the country 

has achieved since the 2000 overthrow of Milošević, Serbia has managed to transform 

from an “impoverished, barely func oning state, s ll in the process of disintegra on and 

1 See in M. Uvalić. 2010. Serbia’s Transi on: Towards a Be er Future (New York: Palgrave Macmillan).
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rife with numerous poli cal, economic and social problems”2 to a candidate country for 

EU membership. 

Although func onally separate, the aforemen oned transi on processes are in -

ma tely interwoven within the Copenhagen condi ons, which were originally esta bli-

shed at the 1993 European Council for the ten countries taking part in the 2004 enlar-

gement. A er 2000,3 the EU sought to account for the region’s par culari es with the 

Stabiliza on and Associa on Process (SAP) which, inter alia, requires (I) that the candi-

date country has achieved stability of ins tu ons guaranteeing democracy, the rule of 

law, human rights and respect for and protec on of minori es, (II) the existence of a 

func oning market economy, (III) the ability to fulfill the obliga ons of membership in 

the implementa on of the EU legal order, i.e. the Acquis Communautaire. However, in 

spite of the fact that the SAP was launched more than a decade ago, Serbia’s democra c 

consolida on s ll remains hampered by poli cal constraints, high corrup on of the 

elites, and underperformance in the reform of the judiciary. 

Democra c consolida on is thoroughly linked to the effec veness of the rule of 

law. But, at the same me, the concepts of democracy and rule of law are not iden cal, 

as can be seen from the different historic developments in the English common law 

tradi on, on the one hand, and con nental European civil law tradi ons, on the other.4 

However, as Kochenov describes for the 2004 Eastern enlargement process, “the struc-

ture and substance of the Copenhagen-related documents does not make any dis nc on 

between the assessment of democracy and the Rule of Law. In the course of the pre-

accession, the Commission opted for fusing their assessment,”5 with the effect that it 

gained poli cal maneuvering space for more specific policy prescrip ons in the process. 

Moreover, rule of law as a cons tu onal principle and ins tu onal mechanism in legal 

textbooks’ descrip ons is quite different from prac cal requirements with regard to the 

2 S. P. Ramet and V. Pavlakovic (eds). 2005. Serbia since 1989: Poli cs and Society Under Milosevic and 
A er (Sea le: University of Washington Press): 3. 
3 The year 2000 in the WB was marked by the collapse of Slobodan Milošević’s regime in Serbia and 
Montenegro, and the “second” democra c revolu on through general elec ons in Croa a. These events 
provided precondi ons for the start of democra c consolida on and economic reform in the region. 
Furthermore, in 2000 the EU launched its new WB policy based on the Stabiliza on and Associa on 
Process, which offered the countries of the region the ‘perspec ve’ of EU membership. 
4 See for example in T. Fleiner, B. Fleiner and R. Lidija. 2009. Cons tu onal Democracy in a Mul cultural 
and Globalized World, Springer (Berlin: Heidelberg); L. Pech. 2009. “The Rule of Law as a Cons tu onal 
Principle of the European Union,” Jean Monnet Working Paper. No. 04/09.
5  D. Kochenov. 2007. The Failure of Condi onality: Pre-accession Condi onality in the Fields of Democracy 
and the Rule of Law: A Legal Appraisal of EU Enlargement (Rijksuniversiteit Groningen): 34.
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conceptualiza on and opera onaliza on of benchmarks for monitoring processes in the 

SAP, as we will analyze further in this text.

This is precisely why this study will a empt to provide systemic analysis of the 

func oning and dynamics of the various judiciary ins tu ons in the Republic of Serbia 

under the norma ve premises of establishing effec ve rule of law within the framework 

of EU integra on. More specifically, we want to study whether the EU ins tu ons have 

an influence on implementa on of the rule of law in the WB and, if so, of what kind. 

From this basic analy cal framework, a subset of more concrete research ques ons fo-

llows: What requirements are developed regarding the reform of judiciary during the 

EU monitoring process? Which organiza onal or ins tu onal reforms have been made? 

Which gate-keeper elites resisted these reforms? Who (cri cal civil society actors) 

supported these reforms? What have been the effects and how have they changed over 

the last decade with regard to independence, responsibility, efficiency, and effec veness 

benchmarks? In an a empt to answer all of these ques ons, this study will be divided 

into four parts. The first part will analyse the establishment of EU rule of law enlargement 

criteria; the second part will scru nize the legacy of the past as an enduring obstacle 

for judiciary reform; part three will present the results of norma ve and empirical 

analysis of the judiciary reform in Serbia along the lines of independence, accountability 

and effec veness. Finally in the concluding sec on we will try to establish the scope, 

mechanisms and limits of the EU influence on the rule of law implementa on in Serbia.

Our research is based upon a combina on of three methodological strands:

I. A norma ve approach based on the analysis of the rule of law criteria for EU 

membership established in the Enlargement Process, and even more so condi onality 

criteria in the context of the SAP.

II. A problem-oriented approach tackling the prac cal dimension of enforcement of 

the rule of law. Following analysis of exis ng legisla on, we will combine our results 

with the empirical data we have gathered during expert interviews with domes c and 

foreign legal experts and prac oners, in order to assess progress, gaps and possible 

discrepancy dysfunc ons between legisla on and implementa on. Although most 

a en on is dedicated to the ins tu onal dynamics of the core court structures, the 

poli cal and societal context in which these are working will also be considered.

III. Lastly, an ins tu onal approach providing for a clear picture of the competencies 

of and interrela ons between the court system, the execu ve and legisla ve powers, 
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as well as the civil society. In order to gather deeper understanding within the 

ins tu onal approach, part of this text will reflect on the Serbian judicial tradi on, 

thus employing an historic ins tu onal approach. 

2. EU Integra on Context

Based on the conclusions of the 2003 Thessaloniki European Council, all the WB 

coun tries have the prospect of EU membership once they fulfill the necessary con di-

ons. Since then, poli cal dialogue mee ngs at the ministerial level and policy dialogue 

between the European Commission and the Serbian authori es has been taking place 

as part of the Enhanced Permanent Dialogue (EPD). Inter-parliamentary mee ngs bet-

ween members of the European Parliament and of the Serbian parliament have been 

taking place since 2006. Three years a er the beginning of nego a ons, in April 2008 

the Stabilisa on and Associa on Agreement (SAA) was signed, along with the Interim 

Agreement on trade and trade-related ma ers (IA) as a result of improved coopera on 

with the Interna onal Criminal Tribunal for Former Yugoslavia (ICTY). The SAA provides a 

framework of mutual commitments on a wide range of poli cal, trade and economic issues 

based mostly on the EU’s Acquis Communautaire. As the result of a posi ve track record 

in implemen ng the obliga ons of the SAA and the IA, the European Council granted 

Serbia the status of candidate country on 1 March 2012. Addi onally, Serbia par cipates 

in the mul lateral economic dialogue with the Commission and the EU Member States. 

The aim of this dialogue is to prepare Serbia for par cipa on in mul lateral surveillance 

and economic policy coordina on under the EU’s Economic and Monetary Union. Finally, 

the Council concluded on 5 December 2012 that the opening of accession nego a ons 

will be considered by the European Council, in line with established prac ce, once the 

Commission has assessed that Serbia has achieved the necessary degree of compliance 

with the membership criteria, in par cular the key priority of taking steps towards a 

visible and sustainable improvement of rela ons with Kosovo, in line with the condi ons 

of the SAP.

In October 2008, the Serbian government adopted the Na onal Programme for the 

Integra on (NPI) of Serbia in the European Union for the period 2008–2012, in an effort 

to accelerate the process of integra on. This document presents the legisla ve and 

administra ve measures which shall be taken to ensure that, before the end of 2012, 
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the country is ready to take on most of the obliga ons stemming from EU condi onality. 

This is why we deem it worthwhile to assess the precise EU membership condi ons, with 

a par cular accent on the poli cal condi ons.

3. Rule of Law Condi onality

The issue of condi onality within the process of EU enlargement is rather complex6 

and can be subdivided into three individual components:7

I. Stabilisa on and Associa on Process criteria;

II. Opening of nego a ons criteria; and

III. Enlargement criteria.

The issue of condi ons in each of these phases is addressed by the Union through a 

combina on of poli cal, economic, legal, administra ve, and ins tu onal criteria, while 

addi onal criteria can be set in respect to individual (poten al) candidate countries.8 

At this point we will dedicate our a en on only to the poli cal condi onality, as we 

try to dis nguish which par cular condi ons are set regarding the establishment of 

the rule of law in (poten al) candidate countries. Although the rule of law condi on 

is governed by the EU Treaty, it has been laid down in more detail in various other 

Union instruments and has evolved in response to developments over the six waves 

of enlargement. Accession of new member states to the EU is governed by Ar cles 2 

and 49 EU (TL).9 The amalgama on of these two ar cles provides that any European 

State that respects human dignity, freedom, democracy, equality, the rule of law and 

res pect for human rights, including the rights of persons belonging to minori es, and is 

commi ed to promo ng them may apply to become a member of the Union. Despite 

its wording, Ar cles 2 and 49 EU (TL) form merely the departure point for the principles 

6 K. Smith. 2003. “The Evolu on and Applica on of EU Condi onality,” in M. Cremona (ed), The En-
largement of the European Union (Oxford: Oxford University Press): 109-121.
7 These are based on the extensive research in this field conducted by A. F. Tatham. 2009. Enlargement 
of the European Union (Kluwer Law Interna onal: Alphen aan der Rijn).
8 For research in regard to condi onality in respect to the Western Balkan countries see more in S. 
Blockmans. 2008. Tough Love: The European Union’s Rela ons with the Western Balkans (The Hague: 
TMC Asser Press).
9 Council of the European Union. 15.04.2008. Consolidated versions of the Treaty on European Union 
and the Treaty on the func oning of the European Union. No. 6655 – 08. Brussels.
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of condi onality that govern the enlargement process. As men oned earlier in this text, 

the term rule of law has been le  vague to the advantage of the EU, as there is no co-

herent checklist of contents to serve as benchmarks when assessing the compliance of 

(poten al) candidates in this regard. The indeterminacy of the term rule of law has raised 

numerous concerns about possibili es for manipula on on the part of the European 

Commission during the enlargement process.10 This is even more the case when one 

bears in mind that the European Commission’s choices and recommenda ons stemming 

from the Acquis are largely verifiable, unlike the pre-accession analysis of the rule of law 

development in candidate countries, where li le can be established with clarity due to 

the very nature of the concepts analyzed.

Nevertheless, for the enlargement of the WBCs, the Union has set out a series of 

con di ons that are exclusively applicable to the SAP countries. Under these condi ons, 

SAP countries are required to make credible headway with general poli cal criteria 

before concluding bilateral contractual rela ons with the Union in the form of the SAAs. 

Despite the fact that this sort of “pre-pre-accession condi onality”11 is excep onal and 

tailored to the need to accommodate the specifics of the WB region, previous waves 

of enlargement teach us that the excep on might eventually turn out to be the rule in 

future enlargements as well. It is important to observe at this me that the applica on 

of condi onality to contractual rela ons has to be seen as an evolu onary process, 

in which at each new phase of the integra on process a higher level of compliance is 

required.

When se ng up the criteria to be met by the SAP countries at the very beginning of 

their integra on process in 1997, the General Affairs Council laid down the criteria the 

European Commission must use when establishing levels of compliance.12 Although the 

ini al intent was to “put more muscle onto the EU’s democracy and rule of law limbs,”13 

again, the Conclusion only briefly men ons the condi on concerning democra c reform, 

which subsumes the rule of law. However, within the Annex of the aforemen oned 

Conclusions, the General Affairs Council makes direct reference to the various elements 

10 See in D. Kochenov, op. cit.
11 K. Inglis. 2005. “EU Enlargement – Membership Condi ons Applied to Future and Poten al Member 
States,” in K. Inglis and A. O a (eds), The Cons tu on for Europe and an Enlarging Union: Unity or 
Diversity? (Groningen: Europa Law Publishing): 242. 
12 General Affairs Council. 29.04.1997. Conclusions on the principle of condi onality governing the 
development of the European Union’s rela ons with certain countries of South-East Europe (Bull: EU 
4-1997): points 1.4.67 and 2.2.1.
13 F. Tatham, op. cit.: 210.
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upon which the European Commission should examine the level of compliance of the 

WBCs with the poli cal criteria of the SAP. These poli cal criteria are grouped under 

the headings of democra c principles, human rights and the rule of law, and respect for 

and protec on of minori es. According to the extensive research conducted by Tatham 

we break down the human rights and rule of law principle into: freedom of expression, 

including independent media; right of assembly and demonstra on; right of associa on; 

right to privacy, including family, home and correspondence; right to property; effec ve 

means of redress against administra ve decisions; access to courts and right to free trial; 

equality before the law and equal protec on by the law; and freedom from inhumane or 

degrading treatment and arbitrary arrest.14 

The Council Conclusions were reaffirmed and further elaborated in the European 

Commission Regular or Progress Reports.15 Progress Reports are the main monitoring 

tool by which the Commission annually reviews the progress of each of the applicant 

states towards accession in the light of the Copenhagen criteria. Progress is measured on 

the basis of decisions actually taken, legisla on actually adopted, and measures actually 

implemented. Careful scru ny of all nine Regular and Progress Reports for Serbia 

provides us with even clearer benchmarks that the Commission follows when assessing 

the rule of law compliance. Namely, the part of the Report which deals with the Poli cal 

criteria provides an analysis of the situa on in respect of the poli cal criteria at the 1993 

Copenhagen European Council: democracy, rule of law, human rights and protec on of 

the judiciary. Each of the Reports contains a brief exposi on of the legislature, execu ve 

and judiciary, which is then followed by an evalua on of the func oning of each branch 

of government. 

Based on the findings from the 1997 General Council Conclusions and the scru ny of 

the Progress Reports, the European Commission recognized the peculiari es of the afo re-

men oned threefold transi on -poli cal and economic transforma on from commu nist 

rule and a planned economy to democracy and market liberalism, as well as the trans-

forma on shaped by state dissolu on and the legacy of violent conflict– and adopted the 

rule of law as the ideological underpinning and modern transla on of the concepts of 

separa on of powers and checks and balances. In order to be able to guarantee individual 

freedom through respect for human rights, the Commission observes the need to limit 

14 Ibidem: 197.
15  A er the CEEC accessions of 2004, the Commission renamed the Regular Reports as Progress Reports 
for the remaining candidate and poten al candidate countries in SEE.
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the use of arbitrariness by all state bodies. Thus the importance of adequate standards 

for achieving a system governed by the rule of law is recognized by the Commission 

as the path to mee ng the criteria of legal security, equal access to the enforcement 

ins tu ons, fair trials without discrimina on, and effec ve protec on of their rights. 

Hence effec ve and impar al func oning of the judicial ins tu ons is the litmus test 

for rule of law in prac ce. Based on this thesis, we establish that the ins tu onal 

system of courts has to be assessed in light of four principal elements that contribute 

to the re-enforcement of the rule of law in the Serbia: independence and impar ality, 

accountability, professional com petence, and efficiency (effec veness).16 Bearing this in 

mind, in the rest of this text we will analyze the effect of Europeaniza on according to 

these four benchmarks in rela on to the performance of the judicial func on. 

4. Legacy of the Past: 
      Enduring Obstacle against Europeaniza on?

The judiciary in Serbia had its roots in the emergence of an independent Serbian 

cons tu onal monarchy through most of the nineteenth century. The ini al development 

of the Serbian judiciary was influenced mostly by the legal tradi ons of Austria, Germany, 

and France, which were introduced by the returning Serbian scholars a er comple on of 

legal studies at the European law schools. The Serbian Civil Code, enacted in 1844, was 

based closely on the French Code Civil along with an admixture of German and Austrian 

law, while in the northern parts of Serbia - territory of present day Vojvodina, Hungarian 

customary law was u lized un l the nineteenth century. Since its establishment, the 

Serbian judiciary has been dis nguished by permanent flux between the tendency to-

ward crea ng an independent and moderate judicial system, on the one hand, and 

counter pressure from authoritarian monarchs a emp ng to impose poli cal hegemony 

over state ins tu ons, on the other.17 S ll, the most significant and las ng influence on 

16 These elements follow the systema c approach adopted by the “Europe Aid Coopera on Report: 
Reinforcement of the Rule of Law, Division of Competences and Interrela ons between Courts, Pro-
secutors, the Police, the Execu ve and Legisla ve Powers in the Western Balkans Countries, 2004.” The 
Open Society Ins tute. Monitoring the EU Accession Process: Judicial Capacity, Country Reports (Bu-
dapest: 2002); as well as by the American Bar Associa on-Central and Eastern European Legal Ini a ve 
(ABA-CEELI). Judicial Reform Index.
17 See more about the early years of the judiciary in Serbia in, S. Radic (ed). 2004. Two Centuries of the 
First Court in Serbia (Belgrade: Judges Associa on of Serbia). 
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the Serbian courts is the legacy of forty years of communist rule in the Socialist Federal 

Republic of Yugoslavia (SFRY),18 in which Serbia was one of the six cons tuent units.

The role and func oning of the judicial apparatus was among the most neglected to-

pics of research in Communist-party systems. Most studies treated the judiciary simply as 

“auxiliary and highly manipulated aspects of overall party control”19 which therefore did not 

deserve systema c legal analysis. This essen ally accurate percep on of the ju diciary as a 

poli cal instrument in the hands of the regime during the mobiliza on phase of Communist 

par es in Eastern Europe has diverted scholarly a en on from analyzing further legal and 

judicial developments. Despite its early departure from Marxist-Leninist models of judicial 

development, the Yugoslavian legal system was no excep on in this regard. The analysis of 

the judiciary in communist Serbia inevitably follows the dynamics of the Yugoslav structural 

reorganiza on and decentraliza on, which introduced struc tural liberaliza on in other 

spheres of government based on the gradual progress of the economy. Although economic 

changes and decentraliza on were at the root of the 1974 cons tu onal changes, this 

Cons tu on introduced several important principles in the field of the judiciary as well.20 

Most notably, it has introduced the formal independence of judges, which con s -

tuted a legal precedent among other Communist cons tu ons.21 According to Ar cle 

210, courts were independent in the performance of their judicial func ons and were 

bound to administer jus ce in accordance with the Cons tu on, statutes, and self-ma-

nagement enactments. 

Nevertheless, despite the cons tu onal guarantees of judicial independence and the 

profound transforma on that led to the crea on of a professionalized apparatus opera ng 

in a modern and complex environment, poli cal interference remained highly pronounced, 

thus effec vely subjuga ng the judiciary within the integral communist power structure.22 

18 In the rest of this chapter we will use the term Yugoslavia for the Federal People’s Republic of Yugoslavia 
founded in 1945, and its 1963 cons tu onally changed name Socialist Federal Republic of Yugoslavia. The 
state is most commonly referred to by this last full name, which it held un l the dissolu on in 1991.
19 L. J. Cohen. 1989. The Socialist Pyramid: Elites and Power in Yugoslavia (Oakville: Mosaic Press): 257.
20 For comprehensive analysis of SFRY Cons tu ons see M. Djuricic. 1978. Ustav Socijalis cke Fe de ra-

vne Republike Jugoslavije: Strucno objasnjenje (Belgrade: Ins tute for Poli cal Studies of the Faculty 
of Poli cal Sciences); J. Djordjevic. 1982. Ustavno pravo, Savremena Administracija, (Belgrade); and M. 
Strobl, I. Kristan and C. Ribicic (eds). 1986. Ustavno pravo SFR Jugoslavije (Ljubljana: Casopisni Zavod 
Uradni List SR Slovenije). 
21 Cons tu on of the Socialist Federal Republic of Yugoslavia. Official Gaze e 9/74 (Belgrade: 1974).
22 See, among the others, L. J. Cohen. 1985. “Judicial elites in Yugoslavia: The Professionaliza on of Poli cal 
Jus ce,” Review of Socialist Law 11(4): 336; J. Trajkovic. 1991. “Pravosudje u sistemu organizacije vlas  i 
samoupravljanja u drustveno-poli ckim zajednica,” in Druitveno-poli cke zajednice i njihova or ganizacije 
vlas  (Belgrade: Prosveta): 229-294; K. Cavoski. 1990. Tito-Tehnologija vlas  (Dosije: Belgrade).
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Deep interdependency between poli cs and the judiciary was described by Trajkovic in 

1984, who saw the judiciary as “‘the most poli cal ins tu on’ since it implements and 

applies the law which is in fact a concentrated expression of poli cs.”23 The main factors 

that limited the impact of norma ve guarantees for the independence of the judiciary were 

poli cal considera ons in the elec on and re-elec on of judges and the pivotal role of 

the Communist Party in this process. Evalua ons of categories such as “moral and poli cal 

suita bility” enabled party members effec ve influence over the judiciary. Membership 

in the party was effec vely exercised as a condi on for elec on. A comprehensive study 

conducted in 1979 with respect to 8000 judges and other judicial officers indicated that 

87,2 % of the judges were members of the League of Communists, while the percentage 

was even higher within the public prosecutor’s office employees (93,7%).24 While party 

interference in judicial ma ers operated in a rather subtle and indirect manner, one of the 

most poli cal pressures exerted on the judiciary came from the prosecutorial branch of the 

judicial system. Another problema c issue was the high poli ciza on of the cons tu onal 

courts system, which exercised “a special quasi-poli cal role through their powers to review 

the cons tu onality of laws.”25 It can be concluded that during communist rule, judges 

were subjected to a complex and subtle “interplay of professional, bureaucra c, poli cal, 

and other influences,”26 which successfully prevented them from a aining acceptable po-

li cal non-conformism in performing their judicial service. The declared adop on of the 

principles of separa on of powers and the independence of the judiciary was neglected 

when “higher state interests” were concerned, and there is no doubt that the law was in 

these cases instrumentalized by poli cs. 

In 1990, Serbia underwent a radical poli cal transforma on that ended 45 years of 

single-party rule. The fall of the League of Communists causally meant the evapora on 

of the formal one-party grip of ideology over the judicial sector. Nevertheless, this 

did not mean the end of poli cal interference in the administra on of jus ce. Al-

ready in the late 1980s, the judiciary “increasingly became another instrument with 

which emergent poli cal elites could advance their na onalist strategies.”27 The in-

23 J. Trajkovic. 1984. The Judicial System of Yugoslavia (Belgrade: Jugoslovenski Pregled): 19. Quoted in L. 
J. Cohen, The Socialist Pyramid: Elites and Power in Yugoslavia, cit.: 291.
24 L. J. Cohen. Judicial elites in Yugoslavia: The Professionaliza on of Poli cal Jus ce, cit.: 329.
25 L. J. Cohen. The Socialist Pyramid: Elites and Power in Yugoslavia, cit.: 283.
26 Ibidem: 285.
27 L. J. Cohen. 1992. “Regime Transi on in Disintegra ng Yugoslavia: The Law-of-Rule vs. The Rule-of-
Law,” in The Carl Beck Papers in Russian and East European Studies. No. 908 (Pi sburg: University of 
Pi sburgh Centre for Russian and East European Studies): 11.
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strumentalist approach of the poli ciza on of judiciary was adapted to the change of 

ruling ideology, so even a er the alleged ‘beginning of the democra za on’ of Serbia in 

the 1990s the independence of the judiciary in poli cal prac ce con nued to be “more 

a phrase than a reality.”28 Despite the 1990 cons tu onal provisions,29 the system 

of checks and balances within different branches of the Serbian government existed 

only formally, while the President of Serbia and the authoritarian leader of the ruling 

Socialist Party of Serbia (SPS), Slobodan Milošević, swi ly managed to subordinate 

various government agencies, including the judiciary. Taking advantage of the lack of 

significant opposi on in the Na onal Assembly, Milošević (mis)used the cons tu onal 

provisions on the elec on and par cularly re-elec on of judges and public prosecutors 

to execute poli cal influence on the judiciary. Given the environment of all-out party 

struggle and the branding of the opposi on as enemies of the state and traitors, the 

underlying goal was to make the judiciary one of the instruments of par san poli cal 

compe on. Paradoxically, the ins tu on supposed to be under control of the court was 

elec ng the judges who controlled it. The process of elec on of the judicial authority 

was described as a “symbolic act of obedience and suitability, as in all party states,”30 

“the only difference being that [communist] commi ees are replaced by commi ees of 

the SPS.”31 By determina on of judicial advancement based on poli cal considera ons 

rather than professional criteria, the authori es effec vely subordinated the judiciary. 

Throughout the Milošević era judges operated in con di ons of “great insecurity”32 

concerning re-elec on and dismissal. Subtle poli cal influence on the judiciary was also 

exercised through the role of the court’s presidents, who manipulated the assignments 

of poli cally sensi ve cases in order to insure that their courts remained firmly in line 

with the regime. A prominent Yugoslav human rights lawyer analyzed the developing 

situa on by concluding that “in Yugoslavia [there is] a condi on of state anarchy […]. 

Ten or twenty years ago we were dissa sfied with the legal state, but at least we had 

one,”33 he wrote.

28 A. Uzelac. 2010. “Survival of the Third Legal Tradi on?” Supreme Court Law Review 49 (Canade: 
Washington & Lee Law School): 386.
29 Cons tu on of the Republic of Serbia. Official Gaze e 1 (Belgrade: 1990).
30 N. Stefanovic. 10.02.1992. “Poli ka i pravo,” Vreme (Belgrade): 10-12.
31 M. Prokopijevic. 17.06.1991. “Zasto je Srbija boljsevicka,” Vreme (Belgrade): 27-29.
32 See for example in V. Vasilijevic. 20.08.1990. “Ko sudi sudijama?” NIN 2016: 25-26; L. Kujundzic. 
20.07.2000. “Narucene sudije,” NIN 2586: 16-17.
33 S. Popovic. 16.10.1990. “Ideja suvereniteta je luda,” Stav 66: 26-29; Quoted in L. J. Cohen, Regime 
Transi on in Disintegra ng Yugoslavia: The Law-of-Rule vs. The Rule-of-Law, cit.: 1.
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Nevertheless, even during the mes of starkest regime oppression, an embryonic 

struggle for the establishment of an independent judiciary was carried out through the 

Judges Associa on of Serbia. Since 1997, this organisa on has been one of the leading 

actors in the fight for professional independence of judges, and currently strives to 

ensure the independence of the ongoing judicial reform process.34 Today, the Judges’ 

Associa on of Serbia is a non-governmental organiza on in favor of the establishment of 

an independent, impar al, professional, efficient and responsible judiciary, through the 

affirma on of law as a profession, the advancement of regula ons, and the strengthening 

of the respect, professional ethics and dignity of judges, with a goal of building a legal 

state and the rule of law. It has approximately 1000 registered members and works 

through 10 Commissions in different fields of law.

Following the democra c changes in October 2000, the new Serbian government 

made the reform of the judiciary one of its priori es. The establishment of an inde-

pendent, accountable and efficient judicial system was made the focus of poli cal re-

forms in the country, while the role of the judiciary was recognized as an important 

in stru ment for establishing discon nuity with the legacy of the authoritarian past. No-

netheless, democra c changes did not fulfill the promise of an unbiased evalua on of 

the role of judiciary during the previous regime. The fact that the first post-Milošević 

democra c government was composed of 18 highly heterogeneous poli cal par es made 

it impossible to find common ground for the process of lustra on and making a clear 

break with the previous regime. While the illegal decisions on the dismissal of judges 

who had opposed elec on fraud were abrogated, and Milošević’s choices for presidents 

of courts were altered,35 the applica on of Milošević’s laws made the removal of his 

judges a difficult process. Finally, in 2003 the Serbian Assembly adopted the Law about 

Responsibility for Breaching of Human Rights36 which had features of a lustra on law; 

however the law was never implemented. Clearly, neither poli cal will of the elites nor 

broader poli cal consensus to perform the lustra on in Serbia never existed a er 2000. 

34 See more detailed informa on about the Judges Associa on of Serbia at <h p://www.sudije.rs/>.
35 See in D. Hiber. 2005. “Reform of Judiciary and Judicial Laws,” in B. Begovic and B. Mijatovic (eds), Four 
Years of Transi on in Serbia (Belgrade: Center for Liberal Democra c Studies). 
36 Na onal Assembly of the Republic of Serbia. The Law about Responsibility for Breaching of Human 
Rights. Official Gaze e of the Republic of Serbia 58/03 (Belgrade: 30.05.2003).
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5. Main Shortcomings and the Na onal Judicial 
      Reform Strategy

Based on several phases of the Government’s assessments of the judicial system in 

Serbia a er 2000, the main weaknesses of the judiciary were revealed to be manifold: 

1) an inadequate cons tu onal and legal framework, resul ng in excessive delays in 

court proceedings, difficult enforcement of court judgments, lack of accountability of 

the judicial bodies and corrup on; 2) an overly complex and extended system of courts, 

resul ng in higher than necessary opera ng costs and less efficient access to jus ce; 

3) unclear selec on, dismissal, performance, and promo on standards for judges, re-

sul ng in inconsistent judicial effec veness and reducing public trust in the judicial 

profession; 4) a lack of integrated planning, budge ng and performance measurement 

capaci es, reducing the judiciary’s ability to effec vely monitor and improve system 

performance; 5) outmoded judicial administra on opera onal prac ces, hampering ef-

fec ve jus ce administra on and case processing; 6) onerous administra ve burdens on 

judges, reducing judicial efficiency and lowering morale in the judiciary’s ranks; 7) lack of 

con nuous training for judges and other judicial officials, hindering the development of a 

modern and professional staff specializing in judiciary management and administra on; 

8) inadequate curriculum of law facul es, contribu ng to a lack of prepara on for the 

future leaders in the legal community and the judiciary; 9) poorly equipped and main-

tained facili es, restric ng access to jus ce and straining the judiciary’s resources; 10) 

an overcrowded and outdated penal system, which does not effec vely encourage 

rehabilita on or sa sfy interna onal standards of humane treatment; and 11) underu -

liza on of informa on technology and automated systems, resul ng in the con nued 

use of inefficient and labor-intensive administra ve prac ces. In order to eliminate the 

aforemen oned shortcomings of the judiciary system, at the beginning of 2006 the 

Government of the Republic of Serbia adopted the Na onal Judicial Reform Strategy.37 

The main goal of the Na onal Judicial Reform Strategy was to regain the ci zens’ 

trust in the judiciary system of the Republic of Serbia by establishing a legal system based 

on legal security and respect for the rule of law. Serbian authori es have acknowledged 

that the cornerstone of future reform is the establishment of a democra c ins tu onal 

37 Na onal Assembly of the Republic of Serbia. Na onal Judicial Reform Strategy. Official Gaze e of the 
Republic of Serbia 44/2006 (Belgrade: 26.05.2006).
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se ng for the judicial apparatus. The framework for the full implementa on of the 

strategy was set to end in 2013. The Na onal Judicial Reform Strategy sets forth the 

challenges facing Serbia’s judiciary within the framework of four key principles and 

corresponding goals. The four goals are:

1. a judicial system that is independent;

2. a judicial system that is transparent;

3. a judicial system that is accountable; and

4. a judicial system that is efficient.

Drawing on previous experiences of judiciary reforms in Central and Eastern 

Euro pean countries38 and La n America,39 it was concluded that norma ve changes 

of the organiza onal structure of the judiciary are the first step towards guaran es 

for the independent work of the judiciary and the func onal division of branches of 

government. Once the new Cons tu on of the Republic of Serbia was promulgated 

in 2006, a set of judiciary-related laws were adopted in 2008: the Law on High Judicial 

Council, the Law on Prosecutorial Council, the Law on Organiza on of Courts, the Law 

on Seats of Courts, the Law on Judges, the Law on Public Prosecu on, and the Law on 

the Judicial Academy. 

6. Func ons and Structure of the Jus ce System

Serbian courts are defined as autonomous and independent state bodies protec ng 

the freedoms and rights of ci zens and the rights and interests of legal subjects s pulated 

by law, ensuring cons tu onality and legality. Courts adjudicate in accordance with the 

Cons tu on, laws and other general acts, where specified by law, generally accepted 

rules of interna onal law and ra fied interna onal agreements. Courts are established 

and abolished by law, whereas provisional courts, ad hoc war courts or courts of special 

session may not be established. 

38 See for example in R. Coman and J.-M. De Waele (eds). 2007. Judicial Reform in Central and Eastern 
European Countries (Bruges: Vandenbroele). 
39 See L. Hammergren. 2002. “Do Judicial Councils Further Judicial Reform? Lessons from La n America,” 
Rule of Law Series 28 (Washington D.C.: Carnegie Endowment for Interna onal Peace). Available at  
<h p://www.law.wisc.edu/gls/lhdjc.pdf>; L. Hammergren. 2007. Envisioning Reform: Improving Judicial 
Performance in La n America (Pennsylvania: Pennsylvania State University Press). 
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Pursuant to the goals set up in the Na onal Judicial Reform Strategy, the Law on 

Organiza on of Courts40 was promulgated in the Na onal Assembly in 2008. This legal act 

was supposed to introduce an “efficient, independent, objec ve and transparent system 

of judiciary.”41 When the Law came into effect as of 1 January 2010, it radically cut the 

number of courts from 168 to 64.42 The Law established courts of general jurisdic on –34 

Basic, 26 High– and Appellate Courts in Belgrade, Nis, Novi Sad and Kragujevac, and the 

Supreme Court of Cassa on as the court of highest instance in the Republic of Serbia. 

The Supreme Court of Cassa on is immediate higher instance court to the Commercial 

Appellate Court, the Higher Misdemeanor Court, the Administra ve Court, and the Ap-

pellate Court. The seat of the Supreme Court of Cassa on is in Belgrade. A basic court is 

established for the territory of a town, that is, one or several municipali es, and a higher 

court for the territory of one or several basic courts. In places where former Municipal 

Courts were abolished, court branches are kept to provide direct access to ci zens. 

Addi onally, courts of special jurisdic on were established: the Administra ve 

Court, Commercial Courts, Commercial Court of Appeal, 45 Misdemeanor Courts and 

the High Misdemeanor Court. A commercial court is established for the territory of one 

or several towns, that is, several municipali es. An appellate court is established for the 

te rritory of several higher courts. A misdemeanor court is established for the territory of 

a town, that is, one or more municipali es. The Commercial Appellate Court, the Higher 

Misdemeanor Court, and the Administra ve Court are established for the territory of 

the Republic of Serbia, with seats in Belgrade. These courts have departments outside 

their seats where they adjudicate permanently and undertake other court ac vi es.

At the same me, the reappointment procedure for all judges was carried out under 

the lead of the Ministry of Jus ce. The overall number of judges was reduced by 20–

25%.43 However, the reappointment procedure raised serious concerns for the EU and 

the domes c expert public alike. Namely, the procedure for judges and prosecutors was 

carried out in a non-transparent way, pu ng at risk the principle of the independence 

of the judiciary. The fact that the High Judicial Council acted in a transitory composi on, 

40 Na onal Assembly of the Republic of Serbia. The Law on Organiza on of Courts. Official Gaze e of the 
Republic of Serbia 116/2008 and 104/2009 (Belgrade: 2008).
41 Interview with S. Malovic, Minister of the Judiciary, Predstavljena nova mapa sudova u Srbiji (Bel-
grade: 19.09.2009). Available at <h p://www.mpravde.gov.rs/cr/news/ves /predstavljena-nova-mapa-
sudova-u-srbiji-19.-septembar-2009.-godine.html>.
42 This included 138 municipal courts and 30 district courts, which were the courts of the second in-
stance.
43 Interview with the judge (Belgrade: 2012).
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and neglected the mandatory representa on of the profession throughout the process 

of reappointment led to serious accusa ons of poli cal influence over the process.44

The role of the Cons tu onal Court is regulated under the separate sec on of the 

Cons tu on. It is defined as an “autonomous and independent state body which shall 

protect cons tu onality and legality, as well as human and minority rights and free-

doms.”45 As the “guardian of the Cons tu on,”46 the Cons tu onal Court performs an 

important role in reinforcing the principle of the rule of law. Namely, through its res-

ponsibility for norma ve control of the legisla on and the protec on of human rights, it 

“indirectly”47 par cipates in the decision making process. The Cons tu onal Court is a 

collegiate body, consis ng of 15 jus ces, which acts as an autonomous and independent 

body in deciding on the issues from its jurisdic on. Decisions made by the Cons tu onal 

Court are “final, enforceable and generally binding.”48

Graph 7.1: Serbian court network

 

44 Interview with journalist (Belgrade: 2012).
45 Cons tu on. Ar cle 166, para 1.
46 M. Pajvancic. 2010. “The Basic Principle of Cons tu onal State: The Cons tu on of Serbia,” Law and 
Poli cs 8(1): 63.
47 Ivi.
48 Cons tu on. Ar cle 166, para 2.
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Furthermore, since 2003 special departments within the Serbian court system have 

existed for war crimes and organized crime. Both departments are opera onal with special 

prosecutorial offices. Since the 2010 reform of the court structure, these departments have 

been parts of the Belgrade Higher Court. Pursuant to the Law on the Organiza on and 

Competencies of Government Authori es in Prosecu ng Perpetrators of War Crimes49 of July 

2003, special departments for war crimes and organized crime have jurisdic on over alleged 

viola ons of the Basic Criminal Code, in addi on to crimes against humanity, viola ons of 

interna onal law, and criminal acts as defined by Ar cle 5 of the Statute of the Interna onal 

Criminal Tribunal for the former Yugoslavia (ICTY). The Belgrade Higher Court’s war crimes 

department, comprised of six judges and one assistant, exercises first instance jurisdic on 

over all war crimes cases tried in the Republic of Serbia. The special department on organized 

crime exercises first instance jurisdic on over offenses involving criminal conspiracies, such 

as money laundering, human trafficking, and extor on, as well as illicit trade in arms, am-

muni on, and explosive substances. It is comprised of 13 judges, working with 2 assistants. 

Decisions of Specialized departments may be appealed to the Belgrade appellate court. 

Finally, in 2009, Special Divisions for comba ng high technological crime were es-

tablished within the Higher Public Prosecu on Office and the Higher Court in Belgrade, 

with jurisdic on over the en re territory of the Republic of Serbia.50 Judges allocated to 

the Criminal Division of the relevant court par cipate in the work of the court division.

7. Benchmarks and Remaining Challenges

7.1.  Independence
The independence of judges is at the heart of the doctrine of separa on of powers. 

An essen al precondi on for the establishment of effec ve rule of law systems lies in 

direct and formal guarantees of real independence of individual judges in exercising 

their core decision making func on. The strong and las ng legacy of the judiciary’s 

su  bordina on as part of the poli cal culture of authoritarianism, which we described 

above, required farreaching norma ve reforms in order to meet the prescribed level of 

independence in the judges’ posi on. Even though the strategic decision for the purpose 

49 Published in the Official Gaze e of the Republic of Serbia 67/03 (Belgrade: 1.07.2003) as amended, 
see Official Gaze e of the Republic of Serbia 135/04 (Belgrade); Official Gaze e of the Republic of Serbia 
61/05 (Belgrade).
50 Na onal Assembly of the Republic of Serbia. Law on Organisa on and Jurisdic on of Government 
Authori es in Suppression of High Technological Crime. Official Gaze e of Serbia 61/2005 and 104/2009.
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of ensuring access to meaningful jus ce for all has been promulgated within the Na onal 

Judicial Reform Strategy, it is important to observe that poli cal and economic factors 

are capable of undermining the impar ality of the adjudica on process. This is why we 

have chosen to test the independence of judges not only as part of the principle of 

division of powers, but also against poli cal and economic factors. 

The division of competencies between the judiciary and all other branches of gover-

nment, as well as the civil society, is the outcome of historical and cultural evolu on. The 

concrete ins tu onal design for assuring sufficient guarantees for the division of power in 

Serbia is determined by the Cons tu on. 51 The Cons tu on guarantees the division of power 

as one of the Cons tu onal principles with the provision that the “[g]overnment system shall 

be based on the division of power into legisla ve, execu ve and judiciary.” S ll, the issue 

of independence is in mately linked with the issue of the interdependence of various state 

bodies as a consequence of the delicate system of balances within the theory of division 

of powers. Each interven on into this complex system is likely to create consequences 

also for other, indirectly affected parts. This is why we observe the recommenda on that 

“the insistence on the independence of the judiciary should not (automa cally) lead to its 

isola on from the rest of the ins tu onal set-up.”52 The Serbian Cons tu on recognizes 

this recommenda on by provision that the rela on between the three branches of power 

shall be based on balance and mutual control. Judiciary power shall be independent.”53 

The principle of checks and balances, which in parliamentary systems of government cha-

racterizes the mutual rela onship of the legisla ve and the execu ve power, has in the 

Serbian Cons tu on been explicitly associated with all three branches of power. 

In order to cri cally assess the poli cal independence and self-administra on of 

the judiciary, we will closely scru nize solu ons pertaining to the main organiza onal 

issues of the judiciary, namely to selec on, promo on, and to a limited extent dismissal 

of judges, while economic independence will be tested against the annual proposals for 

the judiciary budget and salaries of the judges. 

The independence of judges is guaranteed by the Cons tu on, which prescribes 

that the judge is “subordinated only to the Cons tu on and the law.”54 Pursuant to the 

51 Na onal Assembly of the Republic of Serbia. Cons tu on of the Republic of Serbia. Official Gaze e of 
the Republic of Serbia 83/2006 (Belgrade: 2006).
52 “Europe Aid Coopera on Report: Reinforcement of the Rule of Law, Division of Competences and 
Interrela ons between Courts, Prosecutors, the Police, the Execu ve and Legisla ve Powers in the 
Western Balkans Countries. 2004,” cit: 13.
53 Cons tu on. Ar cle 4.
54 Cons tu on. Ar cle 149, para 1.
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Cons tu on, courts are independent and autonomous in their work and they adjudicate 

in accordance with the Cons tu on, laws and other general acts, when s pulated by Law, 

as well as generally accepted rules of interna onal law and ra fied interna onal trea es. 

Basic principles of judicial independence proclaimed by the Cons tu on are also confirmed 

under the provisions of the Law on Organiza on of Courts and the Law on Judges.

The Law on Organiza on of Courts prescribes that the judicial power is vested in 

courts and is independent of the legisla ve and execu ve powers, and that judicial de-

cisions are binding on all and may not be subject to extrajudicial examina on (Ar cle 3.1 

and 3.3). Pursuant to the Law on Organiza on of Courts, use of public office, instru ments 

of public informa on or any public appearance that may unduly influence the course 

and outcome of legal proceedings is prohibited, as well as any other form of influence 

on courts and pressure on par es in the proceedings (Ar cle 6).

The Law on Judges further elaborates the basic principles s pulated under the Con -

s tu on of the Republic of Serbia, and provides that judges are independent and au to-

nomous in their work, that they adjudicate and render judgments in accordance with the 

Cons tu on, Law and other general acts, ra fied interna onal trea es, and generally 

accepted rules of interna onal law (Ar cle 1). 

The Cons tu on of the Republic of Serbia and the Law on Judges regulate the elec on 

and promo on of judges. The number of judges is established pursuant to the Decision on 

the Number of Judges in Courts.55 According to the established number of judges in courts, 

the High Judicial Council announces the elec on to fill the vacancies in the office of judge. 

The provisions of the Law on Judges regulate the procedure for the elec on of judges 

and the requirements necessary for elec on (Ar cles 43-52). A ci zen of the Republic of Serbia 

may be elected for a judge if he or she meets all condi ons for employment with government 

authori es, holds a Law degree, has passed the Bar Exam, and has exper se, competence 

and worthiness for the judge’s office. The High Judicial Council established the criteria and 

standards for the evalua on of the fulfillment of the afo remen oned requirements under 

the Decision on the Establishment of Criteria and Stan dards for Evalua on of Qualifica on, 

Competence and Worthiness for Elec on of Judges and Presidents of Courts.56 Competence 

is described as possession of specific legal knowledge needed for case solving, exper se 

55 Na onal Assembly of the Republic of Serbia. Decision on the Number of Judges in Courts. Official Ga-
ze e of RS 43/2009, 91/2009 and 35/2010 (Belgrade).
56 Na onal Assembly of the Republic of Serbia. Decision on the Establishment of Criteria and Standards 
for Evalua on of Qualifica on, Competence and Worthiness for Elec on of Judges and Presidents of 
Courts, High Judicial Council. Official Gaze e of RS 49/09 (Belgrade: 2009).
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includes possession of theore cal and prac cal knowledge necessary to perform judicial 

func ons, while worthiness implies moral quali es that judges should have, and behavior 

in accordance with these traits. Specific requirements are set for individual court posi ons: 

two years for a judge at Magistrate Court; three years for the posi on of judge at the Basic 

Court; six years for a judge at Higher, Commercial and Higher Magistrate Court; ten years 

for a judge at the Court of Appeal, Commercial Court of Appeal, and the Administra ve 

Court; and twelve years for the posi on of a judge at the Higher Cassa on Court. The 

Law excludes discrimina on on any ground within the process of elec on, promo on and 

nomina on to the office of judge. Upon elec on and nomina on to the office of judge, 

the na onal composi on of the popula on, appropriate representa on of members of 

na onal minori es and knowledge of professional legal terminology in the language of 

the na onal minori es need to be taken into considera on. The High Judicial Council runs 

the procedure for elec on by announcing the elec on of judges, and upon receiving the 

applica ons, it gathers opinions and data on the candidates. 

Ar cle 147 of the Cons tu on provides that the Na onal Assembly of the Republic 

of Serbia shall, upon the proposal of the High Judicial Council, elect for a judge a person 

who is being elected to the office of judge for the first me, for a mandate of three 

years. A judge who was elected for the first me has to be elected to the permanent 

office of judge if he/she is graded with “excep onally successful discharge of the du es 

of judge” each year during his/her mandate. Alterna vely, the judge who was elected for 

the first me may be elected to the permanent office of judge if he/she was graded with 

“excep onally successful discharge of the du es of judge” or “successful discharge of the 

du es of judge” during his/her mandate. Criteria for the grading process are established 

by the High Judicial Council. In accordance with the law, the High Judicial Council alone 

elects judges to the permanent tenure of office, in the same or another court. 

Termina on of tenure of office and dismissal from the office cons tute an important 

part of the poli cal independence of a judge’s posi on since it is their task to eliminate 

the risk of arbitrary procedures against ‘disloyal’ judges. The Cons tu on provides that a 

judge’s tenure shall be terminated at his/her request, upon fulfilling the legal re rement 

age, or upon dismissal from office for reasons s pulated by law, as well as if he/she is not 

elected to the permanent office (Ar cle 148). The decision on termina on of a judge’s 

office is passed by the High Judicial Council, and the dismissed judge has the right to an 

appeal before the Cons tu onal Court. 
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The Law on Judges provides that judges are dismissed from office upon convic on 

with imprisonment of no less than six months for a criminal offence or for a punishable 

offence which makes them unworthy to perform the func on of a judge, or in the case 

of a serious disciplinary infringement (Ar cle 62). Addi onally, a judge may be dismissed 

in the case of unprofessional conduct, which is determined according to the criteria and 

standards for the evalua on of the performance of judges. The ini a ve for the removal of 

a judge may be submi ed by any person, while the President of the Court, the president of 

the higher court, the president of the Supreme Court of Cassa on, bodies responsible for 

evalua on of work of judges, the Disciplinary Commission, and the High Judicial Council 

are en tled to ini ate the dismissal procedure. The High Judicial Council establishes the 

grounds for dismissal and makes a decision in proceedings closed to the public. The judge 

has the right to be immediately no fied of the reasons for ini a ng proceedings, and to 

be informed about the case, suppor ng documenta on, and the course and outcome of 

proceedings. The judge has the right to present his/her statements orally before the High 

Judicial Council. The High Judicial Council must make a reasoned decision within 45 days 

of the ini a on of the procedure, which decision the dismissed judge has the right to 

appeal before the Cons tu onal Court. The decision of the Cons tu onal Court is final.

The independence of the Cons tu onal Court is fostered by the Cons tu onal 

provisions (Ar cles 172-174) on the process of elec ng the Cons tu onal Court jus ces, 

their immunity, the incompa bility of the judicial func on with other func ons, as well 

as the reasons for the termina on of the tenure of a Cons tu onal Court jus ce. 

A er the procedural role of the High Judicial Council in the elec on, promo on, 

termina on of tenure, and dismissal of judges elaborated above, we will pause at this 

point to highlight the role of this body for the poli cal independence of judges’ func on. 

The High Judicial Council was established with the Law on High Judicial Council in 

November 2001. The High Judicial Council is an independent and autonomous body that 

was established to guarantee the poli cal independence of courts and judges.

According to the Cons tu on, the High Judicial Council appoints and relieves judges, 

proposes to the Na onal Assembly the elec on of judges in the first elec on to the post 

of judge, proposes to the Na onal Assembly the elec on of the President of the Supreme 

Court of Cassa on as well as presidents of courts, par cipates in the proceedings to 

terminate the tenure of office of the President of the Supreme Court of Cassa on and 

presidents of courts, decides about the termina on of a judge’s tenure without their 
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consent, and approves the deten on or arrest of judges in criminal proceedings (Ar cles 

144-154). Addi onally, the Law on the High Judicial Council provides that this body 

proposes candidates for presidents of courts to the Assembly, decides on the transfer and 

appeal of judges, rules on the incompa bility of other services and jobs with the judge’s 

office, appoints juror judges and performs ac vi es of the judiciary administra on within 

its jurisdic on (Ar cle 13). However, certain ac vi es of the judiciary administra on -court 

security, proposals of the amount and structure of budgetary funding, their distribu on 

to courts and supervision of their spending – have remained in the exclusive jurisdic on 

of the Ministry of Jus ce, or as divided competences between the Ministry of Jus ce and 

the Council. Furthermore, the decision about the number of court personnel, contrary to 

the Na onal Judicial Strategy, has been transferred to the jurisdic on of the Ministry.

The High Judicial Council has eleven members and is composed of the President of 

the Supreme Court of Cassa on, the Minister responsible for jus ce and the President 

of the Judicial Commi ee of the Na onal Assembly as members ex officio, and an ad-

di onal eight members elected by the Na onal Assembly.57 Elected members include six 

judges holding the post of permanent judges, of which one must be from the territory of 

autonomous provinces; and two respected and prominent lawyers, of which one must 

be an a orney, and the other a professor at the law faculty. 

The Law on Judges guarantees the independence of the judges’ func on by ensuring 

their financial independence (Ar cle 4.2). The salary of judges is established according 

to the Law on Judges based on the ra os set in the Law on Budget, which establishes the 

base of calcula on and payment of salary for public servants. 

Table 7.1: Salaries of Judges
Func on NET Salary in EUR

The Judge of Supreme Court of Cassa on 1.315

The Judge of Administra ve Court 1.052

The Judge of Commercial Appellate Court 1.052

The Judge of Appellate Court 1.052

The Judge of Higher Court 921

The Judge of Commercial Court 921

The Judge of Basic Court 789

The Judge of Higher Misdemeanour Court 921

The Judge of Misdemeanour Court 658

57 Cons tu on. Ar cle 153.
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Table 7.1 presents an overview of the net amount of salaries of the bearers of ju-

dicial posi ons in the Republic of Serbia. Although there are no available data for the 

average salaries of other par cipants in court proceedings (a orneys), we might compare 

judges’ salaries with the Republic average net salaries of public servants, who make only 

309,71 EUR. From this data it can be assumed that the prerequisites for the economic 

independence of judges are met.

7.2.  Accountability
Independence and accountability of the judiciary are two sides of the same coin 

in a democra c society. Given that the judges are provided with real independence in 

per forming their core func on, there exists a need for evalua on of their performance, 

followed by the implementa on of appropriate measures, as we will here describe.

The law on Judges s pulates that the work of all judges and presidents of the courts is 

subject to regular evalua on (Ar cle 32). Evalua on of the performance of judges is enac-

ted on the basis of transparent, objec ve and standardized criteria in a proceeding that 

en sures the par cipa on of the judge or the president of the court whose work is being 

evaluated. Evalua on is set to cover all aspects of the judge’s job, namely quan ty, quality 

and commitment to judicial work. Based on the performance rates, which are “performs 

judge’s office with extreme success,” “successfully performs a judicial func on,” and “fails to 

meet requirements,” the evalua on may result in an elec on, promo on, mandatory training 

of the judge or removal from office. The criteria and procedures for evalua on are elaborated 

by the High Judicial Council such that the quality of performance of a judge is expressed 

through the percentage of repealed decisions under legal remedy, the quan ty is evaluated 

on the basis of the number of cases that a judge resolves during a year, while the quality 

is evaluated on the basis of quality of decision-making, the efficiency of case-processing, 

and professionalism in conduct. By taking into account qualita ve evalua on of the work of 

judges, the evalua on procedures have managed to avoid the trap of over-quan fica on, 

but s ll it remains unclear if they takes into considera on criteria such as the complexity of 

cases and other specific circumstances, such as court loca on and human resources. The 

evalua on of judges of lower courts is conducted by councils established in courts of directly 

higher instance. The High Judicial Council evaluates the work of presidents of the courts and 

decides on complaints. Evalua on of permanent judges is conducted once every three years, 

while the performance of judges elected for the first me is conducted each year. 
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The Law on Judges introduces the disciplinary accountability of judges, regulates 

dis ciplinary infringements and sanc ons, as well as the conduct of disciplinary pro cee-

di ngs and the bodies for conduc ng disciplinary proceedings. The High Judicial Council 

plays an important role in the disciplinary procedures against judges, as it adopts the 

Rulebook on Disciplinary Proceedings and Disciplinary Accountability of Judges (Ar cle 

93.3), and elects the members of the Disciplinary Commission, a standing working body 

of the High Judicial Council. Members of the Disciplinary Commission are appointed 

from among judges. The prescribed disciplinary sanc ons that may be imposed by the 

Disciplinary Commission are public reprimand, salary reduc on of up to 50% for a period 

not exceeding one year, and prohibi on of advancement in service for a period of up to 

three years. The judge against whom the disciplinary proceedings were conducted has 

the right to an appeal before the High Judicial Council, which makes the final decision.

Last but not least, external complaint mechanisms to channel mistrust in the work of 

the judiciary are important. Besides the competent judicial authority, li gants and other 

par cipants in legal proceedings have the right to file a complaint to the High Personnel 

Council on the performance of judges if they think that there is any kind of unauthorized 

influence on the course and outcome of the proceedings. Although internal rules and 

norms establish efficient mechanisms for holding judicial officers in Serbia accountable, 

a number of NGO “watchdogs” daily scru nize and monitor the work of the judiciary, 

thus enhancing the standards in the field of accountability of judges. Some of these 

include the Belgrade Centre for Human Rights, the Youth Ini a ve for Human Rights, 

the Yugoslav Commi ee of Lawyers, etc. The recommenda on is that the Ombudsman 

ins tu ons should also be made competent to receive external complaints against the 

judiciary by the civil society.

Moreover, accountability is guaranteed by issues of criminal and civil liability and 

the professional discipline of judges. Restric ons related to the accountability of judges 

are provided in the Cons tu on regarding the protec on of judges in the exercise of the 

office of a judge. Namely, a judge may not be held accountable for his/her expressed 

opinion in the process of judicial decision making, except in cases of criminal offence or 

viola on of a law by a judge (Ar cle 151), whereas broad rights regarding judges’ im-

munity are provided for under the Law on Judges (Ar cle 5). On the other hand, a judge 

may not hold office in legisla ve or execu ve bodies, may not be a member of a poli cal 

party, engage in any paid public or private work, or offer paid legal services or advice.
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Judges’ accountability is further fostered through guarantees of their non-trans-

ferability.58 The law on judges elaborates non-transferability in more detail by s pula ng 

that a judge can be transferred to another court, another state agency, ins tu on or inter-

na onal organiza on in the field of jus ce only upon his/her wri en consent (Ar cle 19). 

Excep onally, the judge may be moved for a period not longer than one year to another 

court without consent in the event of termina on or suspension of the court for which he/

she was elected based on the decision of the High Judicial Council (Ar cle 20).

The promo on of a judge implies the elec on of the judge to a court of a higher 

rank, regardless of the type of court. Apart from the prescribed general requirements 

and necessary experience in the legal profession, the basic criterion for elec on to the 

office of a higher-ranking judge is the performance evalua on. During the evalua on of 

candidates, addi onal standards are considered: membership in a selected or arbitra on 

court, published professional papers, presenta ons at na onal or interna onal expert 

mee ngs, par cipa on in the training of judges, academic degree, as well as computer 

literacy and knowledge of foreign languages. 

7.3.  Professional Competence
It makes li le sense to make judges and prosecutors independent, if they are profe-

ssionally incompetent to perform judicial func on. Legal educa on in Serbia is almost 

en rely based on theore cal legal posi vism taught by professors who have never prac-

ced law. Consequently, Serbian law students have li le knowledge of the reali es of 

prac cing law. A simplified version of textual posi vism and the ideology of bound judicial 

decision-making was thus able to survive the process of judicial reform in Serbia. Legacies 

of old legal culture, even disconnected from the former poli cal system, remain alive and 

con nue to influence the contemporary legal thought of judicial officers. Consequently, 

harmoniza on with the acquis and, more importantly, the applica on of the EU law, creates 

an unprecedented challenge for the Serbian judiciary. In order to be able to implement the 

Acquis Communautaire in its full meaning, judges must not consider merely the “limited 

law”59 of the texts of harmonizing legisla on, but also texts of European direc ves, their 

reasoning and ra onale, European Court of Jus ce jurisprudence, and case law of the EU 

member states. 

58 Cons tu on. Ar cle 150.
59 Z. Kuhn. 2011. The Judiciary in Central and Eastern Europe (Leiden: Mar n Nijhoff Publishers).
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In an a empt to provide an answer to these challenges, the Ministry of Jus ce and 

the Judges’s Associa on of Serbia jointly established the Judicial Training Centre for 

the professional training of judges in 2001. The sole mission of the Centre was to pro-

vide con nuous training for judges. Due to the fact that this kind of training was not 

mandatory and not a condi on for the elec on or promo on of judges, the results of 

the Centre were modest. Only with the adop on of the Law on the Judicial Academy 

did judicial training become integrated into the process of recruitment of judges in 

Serbia.60 The main goal of the Judicial Academy is the enhancement of independence 

and efficiency of judiciary. Besides the ini al training of future judges and prosecutors, 

the Academy also provides comprehensive training for si ng judges, prosecutors, and 

court assistants. The systema c training of candidates for judicial posi ons is expected 

to have a decisive impact on the professionaliza on of the judicial service, since in the 

future it should be conducted subject to transparent and measurable criteria. 

By professional competence, we assume the ability of a judge to make sound judg-

ments, to be equipped with professional erudi on, and to have the skill to prosecute 

or render judgments effec vely in accordance with the law. To ensure this, the Law on 

Judges s pulates elec on and promo on of judges in accordance with procedures that 

verify their personal and professional suitability as we have described above. Namely, 

pursuant to the Law on the Judicial Academy, ini al training is a precondi on for elec on 

to the office of judge; only if there are no candidates who have completed the ini al 

training may candidates who fulfill the general requirements for elec on to the office 

of judge or public prosecutor laid down under the Law on Judges be nominated for 

elec  on to the office of judge of Misdemeanor or Basic Court. Beyond the criteria for 

elec on, judges have the “right and obliga on” con nuously to refresh and improve their 

professional knowledge and skills (Ar cle 9). Besides legal requirements, con nuous 

training may also be required by the decision of the High Judicial Council based on the 

change of specializa on of a judge, substan al changes in regula ons, the introduc on 

of new techniques, and in order to eliminate shortcomings in the work of judges iden-

fied by the assessment of their work. In the rest of this subsec on we will address 

the issues of ini al and con nuous training at the Judicial Academy, as well as other 

forms of professional training of judges. Family Law provides for the special training for 

judges ac ng in the proceedings pertaining to the field of family rela ons and in criminal 

60 Na onal Assembly of the Republic of Serbia. Law on the Judicial Academy. Official Gaze e of the RS 
104/2009 (Belgrade).
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proceedings against juveniles.61 Addi onally, judges and prosecutors are trained through 

training events and seminars by lecturers and foreign experts, within the scope of the 

twinning program established by the EU.

7.4. Efficiency
Law and society grant judges independence, but in return they expect from them 

to ensure the administra on of the rule of law in accordance with the law in a mely 

and efficient manner. This requires firm court organiza onal structure, equipped with 

skilled management and technical support. An endemic problem of the Serbian judiciary 

was observed to be precisely the lack of human and technical resources, as well as an 

inadequate court structure, which led to a huge backlog of cases and undue lengthy 

procedures.

In an effort to deal with this problem, the Ministry of Jus ce of the Republic of Serbia 

ini ated the reform of court structure, which we elaborated in Graph 7.1. Since 2010 the new 

system has been opera onalized with the aim of redistribu ng the workload and in order to 

“alleviate the previous disparity between overburdened urban courts and underused rural 

courts.”62 At this early stage of the work of the new court structure, it is s ll difficult to cri cally 

assess whether it will influence balanced distribu on of the workload between the courts. 

Addi onal measures have been introduced through the s pula on of the Law on Judges that 

urges a judge to no fy the President of the Court about the reasons that caused him or her to 

extend the proceedings in first instance for over six months (Ar cle 28). Recommenda ons 

can be made regarding the incen ves for alterna ve dispute se ling procedures that would 

decrease the workload of si ng judges, namely concilia on procedures and arbitra on. 

Ci zens would also benefit from such se ling procedures, bearing in mind the high costs of 

court proceedings and a orneys fees. 

S ll, despite the achieved norma ve changes, a large backlog of pending cases re-

mains a ma er of concern, in par cular as the recent decrease in the number of permanent 

judges has impacted nega vely on the overall efficiency of the judicial system. The EU in 

its Progress Report stated that the reduc on of the number of judges and prosecutors 

was not based on a proper needs assessment. Despite significant financial assistance 

and exper se, case registra on and the technical system connec ng all courts and court 

61 Na onal Assembly of the Republic of Serbia. The Family Law. Official Gaze e of RS 18/05 (Belgrade).
62 Organiza on for Security and Co-Opera on in Europe. Mission to Serbia. 2011. Judicial Ins tu ons in 
Serbia: 3. Available at <h p://www.osce.org/serbia/82759>.
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units are s ll not fully opera onal. Therefore, it can be concluded that judiciary reform 

did not manage to bring sa sfactory results under the efficiency benchmark. 

8. Conclusion: Europeaniza on by Rule of Law Adop on
      vs. Rule of Law Implementa on

Europeaniza on studies were limited to analyses the member states of the EU un l 

the process of eastern enlargement created major possibili es of EU norm export. Eastern 

EU enlargement in combina on with the high number of rules a ached to membership 

condi onality have allowed the EU to develop its unprecedented “transforma ve po-

wer”63 over (poten al) candidate countries. 

Based on the explanatory model of the ins tu onalist analy cal framework, which 

contrasts ra onalist and construc vist causal models for the EU’s impact on rule of 

law transfer we shall analyze interna onal and domes c factors that either enhance or 

block the effects of the EU’s external influence on Serbian judicial reform. Most of the 

theore cally informed studies on Europeaniza on of candidate countries are set within 

the debate between condi onality as a strategy emphasized by ra onal ins tu onalists, 

and persuasion and socializa on highlighted by construc ve ins tu onalists.64 Such 

studies contrast the use of condi onality with other sociological strategies as the best fit 

for the EU norm export to candidate countries. The Serbian case study shows that that 

these two analy cally dis nct mechanisms are not necessarily mutually exclusive.65 

The primary mechanism of the EU’s impact on judicial reform in Serbia has so far 

been Europeaniza on through condi onality. Namely, the EU set the judiciary reform 

as a condi on that Serbia must fulfill in order to advance in various nego a on phases 

with the Union, and ul mately receive membership status. Besides membership as an 

ul mate reward, the EU provides (poten al) candidate countries with addi onal interim 

incen ves such as financial aid, market access, and ins tu onal es on the condi on 

that they follow the EU’s demands. Domes c poli cal elites evaluate the material threats 
63 H. Grabbe. 2006. The EU’s Transforma ve Power: Europeaniza on through Condi onality in Central 
and Eastern Europe (London: Palgrave Macmillan).
64 See, among the others, in H. Grabbe. 2006. The EU’s Transforma ve Power: Europeaniza on through 
Condi onality in Central and Eastern Europe, cit.; A. Magen. 2007. “Transforma ve Engagement Through 
Law,” European Journal of Law Reform 9(3): 361-393.
65 This approach was first elaborated by Schimmelfennig and Sedelmeier in F. Schimmelfennig and U. 
Sedelmeier (eds). 2005. The Europeanisa on of Central and Eastern Europe (New York:Cornell University 
Press).
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and prospect of promised rewards made by the EU and based on a ra onalist cost-be-

nefit calcula on respond with ins tu onal adapta on or non-doing. Thus far, Serbia’s 

reiterated ambi on to achieve membership status has been driving its compliance with 

the EU demands for the reform of judiciary; however, the process can be characterized 

as slow, inconsistent and dependent on the change of the ruling elites. 

A number of empirically informed studies66 consider the clarity and credibility of 

the EU demands as important factors in increasing the likelihood for the effec veness 

of the EU norms transfer to the candidate countries. By clarity it is understood that the 

candidates need to know precisely what they are expected to do if they decide to comply 

with the EU condi ons. Our study shows that neither of the two factors is fully sa sfied, 

which effec vely impedes the ra onalist ins tu onalism strategy for the export of rule 

of law norms to Serbia. Par cular traps for uncertainty may be found in the ever-growing 

body of EU law, or the absence of a single EU model in many policy areas as the case is 

with the rule of law. 

Addi onally, the benchmarks related to the nego a ons on Accession Chapters 23 

and 24, unlike any other Chapters, refer more to the poli cal or cons tu onal principles 

than to the “hard” Acquis. Finally, the European Commission o en includes addi onal 

benchmarks during the nego a ons process. This all adds to the lack of clarity of the EU’s 

rule of law demands, and consequently affects the effec veness in the rule transfer. 

Therefore, the EU should employ a new approach based on four principles. First, 

the EU needs to have a be er understanding of the situa on of the judiciary in the can-

didate country ahead of the start of the accession process (not only the nego a ons), 

par cularly bearing in mind legacies of the past that influence the independence of 

judiciary. The importance of the historical legacies is elaborated by Pop Eleches, who 

concludes that they “need to be taken seriously not only because of their own intrinsic 

importance in post-communist democra za on but also because our understanding of 

alterna ve explana ons has to be embedded in the complicated reality of the region’s 

intertwined historical legacies.”67 While it remains difficult to accurately predict which 

legacies ma er most, it can be concluded that “fundamental cultural predisposi ons 

play an important role in democra za on and, possibly, shape the rela onship between 

66 See for example H. Grabbe, op. cit.; K. E. Smith. 2008. European Union Foreign Policy in a Changing 
World (Cambridge: Polity Press); U. Sedelmeier. 2011. “Europeaniza on in new member and candidate 
countries,” Living Reviews in European Governance 6(1).
67 G. Pop-Eleches. 2007. “Between Historical Legacies and the Promise of Western Integra on: De-
mocra c Condi onality a er Communism,” East European Poli cs and Socie es 21(4).
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[candidate] countries and the EU as well.”68 Taking into account legacies of the past and 

understanding of the current situa on would allow the Commission to be able to prepare 

a specific country-tailored strategy in order to effec vely export rule of law criteria. 

Second, construc ve ins tu onalists argue that by using strategies of socializa on 

and persuasion as ‘so ’ mechanisms for the EU’s norm export, the Union is more likely to 

convince the elites in the candidate countries to accept the external rules as legi mate 

regardless of material or other incen ves. The factor that facilitates the likelihood that 

these strategies will be efficient is the convic on of the domes c public and its elites that 

the proposed changes are legi mate and poli cally appropriate. Hence, the EU should 

a empt a bo om-up approach to the EU rule of law promo on in which civil society 

actors will be empowered so that they can play a rights-holder’s role vis-à-vis public 

authority in order to push for compliance with key laws, monitor their implementa on 

and influence socializa on.

Third, the use of benchmarks on independence, responsibility, efficiency, and effec-

veness of the judiciary in the accession nego a ons serves as an important catalyst for 

rule of law reform. Nevertheless, it is not clear what exactly is expected under each of these 

benchmarks. This is why we deem it important that each of these benchmarks be elaborated 

in more detail by the Commission. By elabora on we understand that the benchmarks 

should be clear and predictable to the domes c actors in the candidate country ahead of 

the start of the accession. Otherwise the reforms are driven by ad hoc prepared country 

strategies with the poten al danger that the effects of the achieved progress might be 

influenced with the change of the ruling elite, as witnessed in Serbia in 2012, where a newly 

elected government pledged to re-assess judicial reform, thus delaying the end result.

Finally, the benchmarks should be elaborated in such a fashion that the results of 

the reform would be measured by the behavioral change in different phases of the ne-

go a on process. Namely, by comple ng tasks condi oned by the EU, the country would 

gradually progress in the EU membership nego a ons, which in effect would increase 

the effect of the credibility of the EU’s promise. 

The combina on of four Europeaniza on strategies decreases the risk that short-

comings related to the construc vists approach will hinder the process of Europeani -

za on. This is why we argue that the best way to succeed with Europeaniza on by rule 

of law in Serbia is within the interplay of credible condi onality applica on, socializa on 

and persuasion of domes c elites and civil society.
68 F. Schimmelfennig and H. Scholtz. 2010. “Legacies and Leverage: EU Poli cal Condi onality and De-
mocracy Promo on in Historical Perspec ve,” Europe-Asia Studies 62(3): 457.
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Scope, Depth and Limits of Europeaniza on by Rule 

of Law Implementa on in the Western Balkans: 

Conclusions

Marko Kmezić

1. Introduc on

Just over two decades ago, a er the fall of the Berlin Wall, it seemed that the Wes-

tern ideals of democracy, rule of law and individual rights would be spread undisturbed 

throughout the world, thus leading to “the end of history.”1 Instead, an array of 

na onalis c, ethnic, and religious conflicts, global economic crisis, and terrorist acts, as 

well as the war on terror, soon dissolved the “triumphalist confidence of the 1990s.”2 

In an answer to the new lines of global conflict caused by the differences between the 

liberal West and non-liberal East, the developed North and undeveloped South, Islamic 

and Chris an religious communi es, between global corpora ons and third world 

countries, etc. - a widespread agreement was created “on one point alone: that the 

rule of law is good for everyone.”3 This acknowledgment has led to the mul ple efforts 

to export democracy and the rule of law.4 Over the past twenty years the “rule of law 
1 F. Fukuyama. 1992. The End of History and the Last Man (New York: Avon Books). 
2 B. Z. Tamanaha. 2004. On the Rule of Law: History, Poli cs and Theory (Cambridge: Cambridge Uni-
versity Press).
3 Ibidem: 1.
4 See for example T. Carothers (ed). 2006. Promo ng the Rule of Law Abroad: The Problem of Knowledge 
(Washington, D.C: Carnegie Endowment for Interna onal Peace); F. Fukuyama and M. McFaul. 2007. “Should 
Democracy be Promoted Or Demoted? Bridging the foreign policy divide.” Stanley Founda on. Available 
online at <h p://www.stanleyfounda on.org/publica ons/other/fukuymcfaul07.pdf>; J. M. Trebilcock 
and J. R. Daniels. 2008. Rule of Law Reform and Development: Char ng the Fragile Path of Progress 
(Northam pton: Edward Elgar); A. Magen and L. Morlino. 2008. Interna onal Actors, Democra za on and 
the Rule of Law (London and New York: Routledge); A. Magen, T. Risse and M. McFaul. 2009. Promo ng 
Democracy and the Rule of Law (New York: Palgrave Macmillan); L. Morlino and G. Palombella (eds). 2010. 
The Rule of Law and Democracy: Internal and External Issues (Leiden: Brill Publishing).
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revival,”5 as Carothers calls it, has influenced poli cal and economic liberaliza on in a 

mul tude of countries in Asia, La n America, the former Soviet Union, Eastern Europe, 

sub-Saharan Africa, and the Middle East. 

The EU is a rela ve latecomer to the arena of democracy and rule of law promo on. 

The Union is engaged in the process of rule of law export as part of its enlargement policy 

towards the Western Balkans and Turkey, its neighborhood policy towards Russia, the 

so-called Newly Independent States (NIS) and the Southern Mediterranean countries, 

and finally its external policies towards a number of countries from Asia, La n America 

and Africa. Well beyond the immediate European neighborhood, the EU runs numerous 

ini a ves based on the rule of law condi onality, offering financial and technical aid to 

countries that do not qualify for EU membership. Notwithstanding the evident success 

of the EU’s influence on democra c transforma on of the so-called third countries, the 

focus of this book has been on the analysis of the rule of law promo on taking place 

within the current process of EU enlargement. 

The EU’s comprehensive strategy to promote effec ve rule of law exercised through 

the Stabilisa on and Associa on Process (SAP) in SEE consists of the progressive deve-

lopment of contractual rela ons and ins tu onal es based on an enhanced poli cal 

dialogue and monitoring process, supported by financial assistance and technical aid, 

and complemented by the demand to comply with clear set of poli cal condi ons. All of 

these processes are in mately interwoven within the famous Copenhagen condi ons, 

which were originally established at the 1993 European Council for ten countries taking 

part in 2004 enlargement. A er 2000, the EU sought to account for the SEE par culari es 

with the SAP, which requires inter alia that the candidate country has achieved “stability 

of ins tu ons guaranteeing democracy, the rule of law, human rights and respect for 

and protec on of minori es.”

Notwithstanding the rela ve enlargement fa gue in the EU ins tu ons that are 

currently preoccupied with the challenges of the economic crises and very viability of the 

Euro Zone,6 it is s ll the difficul es of the dual poli cal and economic transforma ons 

that explain the current delay in the EU integra on of the remaining non-EU SEE coun-

tries. Amongst the other condi ons imposed for EU membership, the rule of law, and in 

5 T. Carothers (ed), Promo ng the Rule of Law Abroad, cit.: 3-15.
6 For an overview of the financial crisis currently gripping the eurozone, including its root causes, out-
comes and the uncertain future of the euro, see P. Ares s and M. Sawyer (eds). 2012. The Euro Crisis 
(New York: Palgrave MacMilan).
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par cular judiciary reform, remains among the crucial challenges that the SEE countries 

must resolve on their respec ve accession paths.  

As previously analyzed in Chapter 1, the third genera on of Europeaniza on scholars 

analyze “Europeaniza on” as the key concept in the explora on of the impact of the 

EU integra ons on democra c consolida on in Central and Eastern Europe (CEEC), and 

currently have on prospec ve EU members from the SEE. Namely, the EU enlargement 

is understood not only as a foreign policy approach in the context of interna onal 

rela ons, but also as a form of “governance export”7 and “norm diffusion.”8 Hence, de-

mo cra c consolida on, including the establishment of an effec ve system of rule of 

law, is part of the more general top-down process of Europeaniza on that regards “the 

influence of EU ins tu ons, rules and policy-making processes and their impact on the 

laws, ins tu ons and iden es […]”9 of candidate countries. In the first chapter, we have 

addressed the Europeaniza on study in rela on to the rule of law implementa on in the 

SEE when se ng up the main research ques on this book a empts to answer - whether 

the EU ins tu ons have had an influence, and if so of what kind, on implementa on of 

the rule of law in Bosnia-Herzegovina, Kosovo, Macedonia, Montenegro and Serbia. For 

clarity’s sake, we will recall other research ques ons, since precisely these will provide 

the structure for the compara ve conclusions of our study addressed in this chapter. 

What are EU requirements developed in the monitoring process? Which organiza onal-

ins tu onal reforms have been made? Which gate-keeper elites resisted these reforms? 

Who (cri cal civil society actors) supported these reforms? What have been the effects 

and how did have they changed over the last decade with regard to independence, 

responsibility, efficiency, and effec veness benchmarks? By focusing specifically on the 

area of the judiciary, the main findings of this book are:

a) comprehensive norma ve and empirical analysis of the judiciaries in five case 

study countries;

b) specifica on of the condi onality criteria for the EU accession in the field of the 

rule of law; and

c) policy recommenda ons for future ins tu onal se ngs in the WB countries. 

7 See A. Magen. 2007. “Transforma ve Engagement Through Law. The Acquis Communitaire as Instru-
ment of EU External Influence,” European Journal of Law Reform 9(3): 361-393.
8 F. Schimmelfenning. 2000. “Interna onal Socializa on in the New Europe: Ac on in an Ra onal In-
s tu onal Environment,” European Journal of Interna onal Rela ons 6(1): 109-139.
9 A. Magen, Transforma ve Engagement Through Law: The Acquis Communitaire as Instrument of EU 
External Influence, cit.: 361.
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As observed earlier in this book, rule of law is a vaguely defined concept, the sub-

stance of which is o en elusive. Acknowledging various issues included in the Jus ce and 

Home Affairs (JHA) policies of the EU, ranging from asylum and borders control to the fight 

against corrup on and organized crime, this book chooses not to deal with the effects 

of EU policies in this sector covered by Chapter 24, but narrows its research interest to 

the norma ve and empirical analysis of the effec ve func oning of the judiciary in five 

case study countries. However, another conceptual problem arises from the fact that the 

effects of judicial sector reform are not easily captured, due to “the lack of a coherent 

theory of judicial independence, and the difficulty to measure the performance of the 

judicial system,”10 as has been observed in regard to monitoring ac vi es during the 

2004 and 2007 Eastern enlargement processes.

Bearing this in mind, first we have developed an integrated set of “benchmarks”, 

based on the EuropeAid study conducted by Joseph Marko et.al.,11 in order to apply 

and test the empirical findings elaborated in the course of our research. To address the 

research ques on of Europeaniza on influence on judiciary reform in the SEE (poten al) 

candidate countries for the EU membership, we have sought to trace evidence of such 

influence along the lines of judicial independence, accountability, efficiency and effec-

 veness. Over the past two years, an interna onal and interdisciplinary research team 

inves gated the ins tu onal reform carried out in the judicial sector by a content ana-

lysis of legal rules and administra ve regula ons, and empirically tested their imple-

menta on. Special focus was dedicated to the poli cal, economic and ethnic challenges 

of judicial independence stemming from the establishment of High Judicial Councils 

whose members are appointed by parliaments and/or the execu ve, the low level of 

salaries paid in the judiciary, and propor onal ethnic representa on. Secondly, we ob-

served that independence must be balanced with accountability against the danger of a 

“gouvernement des juges.”12 Thirdly, independence and accountability are of no effect, 

if judges and prosecutors are not efficient and effec ve. Hence, capacity-building in the 

judicial sector and the effec veness of its ins tu onal mechanisms are func ons that 

10 A. Mungiu-Pippidi. 2008. “The EU as a Transforma on Agent. Lessons Learned from governance 
reforms in East Central Europe,” Her e School of Governance – Working Papers 33: 7.
11 European Commission. July 2004. “Re-enforcement of the Rule of Law. Division of Competences and 
Interrela ons between Courts, Prosecutors, the Police, Execu ve and the Legisla ve Powers in the 
Western Balkans Countries.” Strategic Studies in CARDS 2003. Final Report.
12 I borow this term from W. Sadurski, A. Czarnota and M. Krygier (eds). 2006. Spreading Democracy and 
the Rule of Law: The Impact of EU Enlargement on the Rule of Law, Democracy and Cons tu onalism in 
Post-Communist Legal Orders (Netherlands: Springer).
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have to be studied both from a norma ve and an empirical perspec ve. Based on the 

elaborated integra ve opera onaliza on of the research hypothesis, we were able to 

cri cally assess not only the endogenous factors favoring or preven ng the reform of 

the judicial sector, but also the “dynamic” rule se ng in the EU rule of law monitoring 

process and to conclude whether incomprehensiveness, vagueness and establishment 

of ad hoc new requirements is part of the problem rather than the solu on.

Analy cally, we have approached the problem armed with a number of key no ons. 

First, we wanted to overcome the separa on of research by EU legal scholars, lawyers, and 

poli cal scien sts and to re-integrate the different aspects of legal and poli cal analyses 

through the logic of “func onal interdependence.”13 Second, we have tried to iden fy 

with more precision the independent variables for the rule of law implementa on during 

the EU pre-accession process by selec ng countries that are involved in different stages 

of the EU integra ons. Finally, the compara ve method also helped us to iden fy and 

specify the independent variables both in the norma ve and empirical analyses. Hen-

ce, we will a empt to iden fy the “misfit”14 between adopted and implemented norms 

regula ng the judicial ma ers by analysis of “vetos” and “veto players” in the different 

phases of EU accession. Ul mately, we were able to test how and why the “lo gic of 

consequences” either gives way to a “logic of appropriateness” or might be re versed 

again so that neither “norm socializa on” at the domes c level, nor “learning pro cesses” 

on the side of the EU take place. 

The way we have conceptualized our analy cal ques ons is important not me rely 

for the purpose of plugging the exis ng research gaps in compara ve poli cs, interna-

onal rela ons, poli cal science, interna onal legal studies, and studies on Eu ro pean 

integra ons, but also in order to be able to provide assistance to myriad policy-makers 

and prac oners in the SEE countries, EU ins tu ons, other mul lateral ins tu ons at 

regional and global level, as well as non-state organiza ons and networks who are dealing 

with the rule of law promo on, judiciary reform, norm-socializa on and Europeaniza on 

issues. In this book we have sought to contend with this conundrum by conceptualizing 

13 Detailed explana on of the logic of func onal interdependance is available in works of J. Marko. 2008. 
“The Law and Poli cs of Diversity Management: A Neo-Ins tu onal approach,” European Yearbook of 
Minority Issues 6 (2006/07: Brill): 252-279; and J. Marko and M. Handstanger. 2009. “The interdependence 
of Law and Poli cal Science: About the ‘essence and value’ of a ‘Juristenpolitologie’- approach: Wolfgang 
Mantl for his 70th birthday,” Vienna Online Journal on Interna onal Cons tu onal Law 3(2).
14 The Concept of misfit was first elaborated by G. Falkner. 2003. “Comparing Europeaniza on Effects: 
From Metaphor to Operalisa on,” European Integra on online Papers 7; and again in G. Falkner and M. 
Hartlapp. 2009. “Problems of Opera onaliza on and Data in EU Compliance Research,” European Union 
Poli cs 10(2): 281-304.
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key components of the puzzle and then tes ng them against the norma ve and empirical 

analysis within a compara ve analy cal framework, with the main goal of capturing the 

dynamics and poten al success or failure of Europeaniza on influence on the rule of law 

implementa on in the SEE. 

2. Poli cal and Legal Dilemmas Surrounding the European 
Union Rule of Law Condi onality Criterion

Our immediate task is to specify the condi onality criteria for the EU enlargement 

in the field of the rule of law. Despite the apparent lack of a universally accepted de-

fini on of the “Rule of Law,” the EU, as well as developed countries and interna onal 

organiza ons, has spent “more than a billion dollars over the last twenty years trying to 

build the rule of law in countries transi oning to democracy.”15 Judith Shklar, prominent 

poli cal theorist, comments on numerous a empts to define the rule of law:

It would not be very difficult to show that the phrase ‘the Rule of Law’ has 

become meaningless thanks to ideological abuse and general over-use. It may 

well have become just another one of those self-congratulatory rhetorical de-

vices that grace the public u erances of Anglo-American poli cians. No in-

tellectual effort need therefore be wasted on this bit of ruling class cha er.16 

We do not fully agree that the concept of the rule of law has become meaningless 

by ideological abuse, but for the needs of this book, we conclude that the defini on of the 

rule of law remains legi mately open-ended, and therefore academics and prac oners 

alike are at liberty to formulate what a ributes must be included in its defini on. Fur-

ther more, the fact that there is s ll room for debate about the proper defini on of the 

rule of law “should not blind us to the broad consensus of its core meanings and ba sic 

elements.”17 Hence, we choose to avoid going deeper into the quest for the proper defi-

ni on of the term “Rule of Law,” but in order to grasp its core concept within the EU 

15 R. Kleinfeld. “Compe ng Defini ons of the Rule of Law,” in Promo ng the Rule of Law Abroad. cit.: 
31-73, at 31.
16 J. Shklar. 1987. “Poli cal Theory and the Rule of Law,” in A. C. Hutchinson and P. Monahan (eds), The 
Rule of Law: Ideal or Ideology? (Toronto: Carswell Legal Publica ons): 1.
17 R. Peerenboom. 2002. “Let One Hundred Flowers Bloom, One Hundred Schools Contend: Deba ng the 
Rule-of-Law in China,” Michigan Journal of Interna onal Law 23(3): 471-544.
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context, and more precisely within the field of EU external policy, we will instead provide 

a brief analysis of the contemporary academic dilemmas surrounding the theore cal 

and applied concep on of the rule of law, as well as its essen al characteris cs. 

The rule of law principle has a long common tradi on in most influen al legal tradi ons, 

but it has not been precisely defined by any of them, as it was not defined by the ECJ or the 

founding fathers of the EU. It has instead become a predominant organiza onal paradigm 

of modern cons tu onal law, a dynamic “meta-principle”18 providing a firm founda on 

for an independent and effec ve judiciary. As such, the rule of law essen ally describes 

and jus fies the subjec on of public power to formal and substan ve legal constraints 

with a view to guaranteeing the primacy of the individual and his or her protec on against 

arbitrary or unlawful use of public power. It never appears as a “stand-alone” principle 

but rather as an “umbrella-principle,”19 usually accompanied by the principles of liberty, 

democracy, and the respect for fundamental rights. 

Due to the predominance of the legal interpreta on of the rule of law principle, 

it has already been asked whether the principle is not more a “Rule of Lawyers” than a 

“Rule of Law.”20 The dilemma that this ques on raises is not one of efficiency or protec ng 

the purity of law, but rather of preserva on of the integrity of law, which can only be 

achieved if the ins tu onal arrangements are capable of dealing reasonably with the 

dual dangers of anarchy and unrestrained power. The (legal) ins tu onal arrangements 

alone, however, are not sufficient to complete this task, as they always need “a suppor ng 

circumstance,”21 namely societal and poli cal support, which are o en difficult to engineer. 

More concretely, ins tu ons must fulfill certain condi ons in order to be able to restrain 

the exercise of power. These condi ons, at the other hand, depend on other non-legal 

condi ons falling within the scope of sociology and poli cs. Successful a ainment of the 

rule of law therefore is a social outcome, not a merely legal one.22 To conclude, if rule of 

law –this applies even more to EU rule of law– should become a significant element in the 

life of a society, then norms must become socially norma ve. 

18 This term was first used by L. Pech. 2009. “The Rule of Law as a Cons tu onal Principle of the European 
Union,” Jean Monnet Working Paper No. 04/09.
19 L. Päivi. 2002. “Rights, Rules and Democracy in the EU Enlargement Process: Between Universalism 
and Iden ty,” Austrian Review of Interna onal and European Law 7: 53-80.
20 See a detailed elabora on of this ques on in F. Kratochwil. 2009. “Has the ‘Rule of Law’ become a 
‘Rule of Lawyers’? An Inquiry into the Use and Abuse of an Ancient Topos in Contemporary Debates,” in 
G. Palombella and N. Walker, Reloca ng the Rule of Law (Oxford: Hart): 171–196.
21 See M. Krygier. 2009. “The Rule of Law: Legality, Teleology, Sociology,” in G. Palombella and N. Walker, 
Reloca ng the Rule of Law, cit.: 51-79. 
22 Ibidem: 64. 
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Func onally, the rule of law exercises two main func ons. The first is to impose 

restraints on government officials by requiring compliance with the exis ng law, as their 

acts must have posi ve legal authoriza on and must not contravene a legal prohibi on 

or restric on, and also to impose limits on the law-making power. The second func on 

of the rule of law is to maintain and coordinate behavior and transac ons among the 

ci zens. In this regard, we observe that the establishment of a las ng and effec ve rule of 

law requires not only a widely shared convic on among the society –ci zens and poli cal 

and economic elites– that people iden fy themselves with law, but also the presence of 

an ins tu onalized, independent, accountable, efficient and effec ve judiciary, crucial to 

both aforemen oned func ons. However, a well-func oning judiciary is not conceivable 

without the existence of a robust legal profession and a legal tradi on commi ed to the 

rule of law.23 This egg–hen situa on presupposes the need of the rule of law promoters 

to dedicate par cular a en on to the reform of judiciaries around the globe.

2.1.  Rule of Law as EU Accession Criterion
Accession of new members to the EU is governed by Ar cle 49 (1) EU (TL), which 

provides that:

Any European state which respects the values referred to in Ar cle 2 and 

is commi ed to promo ng them may apply to become a member of the 

Union. The European Parliament and na onal Parliaments shall be no fied 

of this applica on. The applicant State shall address its applica on to the 

Council, which shall act unanimously a er consul ng the Commission and 

a er receiving the consent of the European Parliament, which shall act by a 

majority of its component members. The condi ons of eligibility agreed upon 

by the European Council shall be taken into account.24

Ar cle 2 of the EU requires the respect and promo on of the values on which 

the EU was founded as one of the condi ons not only of membership but also of an 

appli ca on for membership.25 Values on which the Union is founded are “respect for 

23 Ibidem: 10-12. 
24 Ar cle 49 (1). Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the 
European Community, European Commission (2007/C 306/01), Lisbon 2007. 
25 Reference to Ar cle 2 of the EU was first introduced by the 1992 Mastricht Treaty. The list of values, 
formerly called principles, did not at the me include human dignity and equality. 
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human dignity, freedom, democracy, equality, the rule of law and respect for human 

rights, including the rights of persons belonging to minori es.”26 In Par e Ecologiste ‘Les 

Verts’ vs. Parliament27 from 1986, the ECJ for the first me affirmed that the European 

Community is “a community based on the rule of law” and that the Treaty had to be 

re cognized as its “basic cons tu onal charter.” Based on this ruling, values such as rule 

of law under the Treaty of Lisbon are “cons tu ve” of the European Union, since they 

define the collec ve iden ty of the whole organiza on and thus essen ally determine 

the Union and righ ul Union ac on in the domes c and interna onal realms as well as 

the condi ons for membership. Despite its wording, both Ar cles 2 and 49 EU TL are 

merely the departure points for the progression of the (poten al) candidate countries 

towards EU accession.

The accession system is very loosely rooted in the EU Trea es. In fact, it is not ela-

borated in a single working document, but in the bulk of Copenhagen-related documents 

that Kochenov describes as a “‘spider web’ of poli cal and legal obstacles”28 towards 

capturing the essence of the rule of law accession requirement. Building on Kochenov’s 

work, we dis nguish between two principal groups of documents pertaining to the rule 

of law condi onality. The first group includes the documents addressed to par cular 

countries and consists of six types of documents, namely the Commission’s Opinions on 

the Applica on for Membership of the EU, Regular Reports on the candidate countries’ 

progress towards accession, the Commission’s Comprehensive Monitoring Reports, Ac-

cession Partnerships, Roadmaps and Monitoring Reports on the State of Preparedness. 

The second group of Copenhagen-related documents comprises documents of more 

general applica on, relevant for the progress towards accession of two or more candidate 

countries. It includes the general Commission documents establishing the principles 

of progress assessment and containing an overview of the progress towards accession 

achieved by all the candidate countries, such as the Commission’s Agenda 2000, yearly 

Composite Papers and Strategy Papers, and Comprehensive Monitoring Reports.

Furthermore, both groups of documents frequently reference creden als created 

by sources falling beyond the scope of EU law, thus effec vely including interna onal 

organiza ons such as the OSCE and the Council of Europe to indirectly contribute to the 

26 Art. 2 EU TL.
27 Case 294/83 Les Verts v. Parliament (1986) ECJ 1339: para. 23.
28 See in D. Kochenov. 2007. The Failure of Condi onality: Pre-accession Condi onality in the Fields of 
Democracy and the Rule of Law: A Legal Appraisal of EU Enlargement (Rijksuniversiteit Groningen), 
par cularl 71-83.
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assessment of the candidate countries’ compliance, par cularly in regard to the poli cal 

criteria of democracy and the rule of law. By providing a variety of influence tools, “the 

Copenhagen-related documents provided the Commission with a sophis cated system 

of reform promo on in the candidate countries that allowed it to make prac cal use of 

the condi onality principle for the benefit of both the European Union and the candidate 

countries.”29

Moreover, “the structure and substance of the Copenhagen-related documents 

does not make any dis nc on between the assessment of democracy and the Rule of 

Law. In the course of the pre-accession, the Commission opted for fusing their asses-

sment,”30 with the effect that it gained poli cal maneuvering space for more specific 

policy prescrip ons in the process. In addi on to the exis ng confusion, let us once again 

remind ourselves that both terms, democracy and the rule of law, were le  indeterminate 

to the advantage of the Union, which, “by providing no single list of contents to act as 

benchmarks, was able to introduce new components under these umbrella terms.”31 

Consequently, the Union is able to manipulate these terms in dealing with membership 

candidate countries.32 

An addi onal predicament arises from the difficulty of quan ta vely verifying the 

achieved level of compliance in regard to the Copenhagen poli cal criteria. In contrast 

to economic reform, which is easily measured against the benchmarks of infla on rate, 

gross domes c product, infla on, etc., li le can be established with great accuracy in the 

field of the rule of law and democracy due to the very nature of these concepts. Since 

the poli cal accession criteria are generally not amenable to quan ta ve verifica on, EU 

candidate states are confronted with condi ons that appear to them as “moving targets.” 

Bearing this in mind, we are prepared to systema cally conclude which benchmarks the 

EU uses in assessing rule of law compliance.

29 Ibidem: 84. 
30 Ibidem: 46 
31 F. A. Tatham. 2009. Enlargement of the European Union (Kluwer Law Interna onal: Alphen aan den 
Rijn): 210.
32 A. F. Tatham illustrates this claim by comparison of the sec on on poli cal criteria in the Commission’s 
1997 Opinions on the applica ons of Slovakia and Romania for membership. Namely, despite its internal 
difficul es Romania received a green light, whereas Slovakia was a non-starter at that me. F. A. Tatham. 
Enlargement of the European Union, cit.
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2.2.  Rule of Law Accession Condi on 
The requirements for democracy and the rule of law were first addressed in respect 

to the Mediterranean enlargements of the 1980s for the three post-totalitarian countries 

acceding to the EU within the wider framework of their respec ve democra c transi ons. 

These requirements were addressed at the 1978 Copenhagen European Council in its 

Declara on on democracy.33 Through the Declara on, member states confirmed their 

will

[…] to ensure that the cherished values of their legal, poli cal and moral order 

are respected and to safeguard the principles of representa ve democracy, of 

the rule of law, of social jus ce and of respect for human rights.

The applica on of these principles implies a poli cal system of pluralist de-

mo cracy which guarantees both the free expression of opinions within the 

cons tu onal organiza on of powers and the procedures necessary for the 

protec on of human rights […].

They solemnly declare that respect for and maintenance of representa ve 

democracy and human rights in each Member State are essen al elements of 

membership of the European Communi es.

Despite the wording of the Declara on, which was meant to be applied in member 

states, it was “essen ally aimed at underlining the EEC’s consistent a tude to poten al 

Members.”34 However, it was not un l the fall of the Iron Cur n and the prospect of 

Eastern Enlargement that the EU enhanced its rule of law membership requirement. 

As men oned earlier in this Chapter, the Maastricht Treaty on European Union in its 

Preamble confirmed the Member States’ a achment to the principal of the rule of law. 

Nonetheless, in the absence of clear EU indicators of the contents of requirement for 

democracy and the rule of law, in its nego a ons with CEEC and SEE the Union borrowed 

external indicators, most notably the Commission on Security and Coopera on in 

Europe’s 1990 Charter of Paris for a New Europe, which s pulates:35

33 European Council. 7-8 April 1978. “Declara on on democracy.” Copenhagen. Bull. EC 3-1978: 6. 
34 F. A. Tatham, Enlargement of the European Union, cit.: 208.
35 Charter of Paris for a New Europe. Bull. EC 11 – 1990: point 2.2.1, 126. First quoted by F. A. Tatham. 
Enlargement of the European Union, cit.: 209.
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Democra c government is based on the will of the people, expressed regularly 

through free and fair elec ons. Democracy has as its founda on respect for 

the human person and the rule of law. Democracy is the best safeguard of 

freedom of expression, tolerance of all groups of society, and equality of op-

por tunity for each person.

Democracy, with its representa ve and pluralist character, entails accounta-

bility to the electorate, the obliga on of public authori es to comply with the 

law and jus ce administered impar ally. No one will be above the law.

Regardless of its ini al inten on, the Paris Charter yet again failed to address the 

rule of law, which “con nued to be considered as something of ‘an umbrella concept’ 

that ‘has no determinate meaning’.”36 Finally, in regard to the CEEC, the European 

Commission defined its poli cal criteria in Agenda 200037 as a combina on of free and 

fair elec ons, poli cal pluralism, freedom of expression and freedom of religion, the need 

for democra c ins tu ons, and for the first me independent judicial and cons tu onal 

authori es. Even so, this approach was cri cized for its rather “simplis c sum […] of the 

rule of law,”38 and the lack of “actual substance.”39 

Only with the prospect of enlargement to the SEE did the EU become more aware of 

the need to provide content criteria, or benchmarks, with which to measure success or 

failure in fulfilling the principle of democracy and the rule of law. Hence, in its April 1997 

Conclusions, the General Affairs Council declared the poli cal criteria SEE countries need to 

fulfill to conclude an SAA, which marks only the beginning of the contractual rela onship 

between the EU and the candidate country. This me the Council made express reference to 

the rule of law, as it concluded that each SEE country must be ready to demonstrate (1) the 

separa on of execu ve, legisla ve and judicial powers, (2) effec ve means of redress against 

administra ve decisions, (3) access to courts and the right to a fair trial, (4) equality before 

the law, and (5) freedom from inhumane or degrading treatment and arbitrary arrest. 

Addi onal clarifica ons aimed at each poten al candidate country individually 

were voiced by the European Commission in its Progress (previously Regular) Reports. 

36 F. A. Tatham, Enlargement of the European Union, cit.: 209.
37 European Commission. 16 July 2007. Agenda 2000 : For a stronger and wider Union [COM(97) 2000]. 
Brussels.
38 F. A. Tatham, Enlargement of the European Union, cit.: 209.
39 P. Leino in “Rights, Rules and Democracy in the EU Enlargement Process: Between Universalism and 
Iden ty,” cit.: 53-80.
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Bench  marking that had direct bearing on the judiciary in the accession countries iden-

fied from the content analysis of the Progress Reports prepared for the SEE countries 

scru nized in our research consists of (1) rule of law, (2) independence of judiciary, (3) 

training of judges and judiciary to apply the Acquis, (4) human resources and system of 

infrastructure, and (5) effec veness of court procedures. 

To conclude, the EU rule of law promo on taking part within the accession con-

di onality process tends to translate the rule of law into an “ins tu onal checklist,”40 

with primary emphasis on the judiciary. More precisely, alignment with the Acquis is 

measured up to formal legal and ins tu onal benchmarks. Interchangeable use of the 

terms rule of law and judicial reform is common in the field of rule of law promo on, 

since most of the promo on specialists are lawyers, and “when lawyers think about what 

seems to be the nerve center of the rule of law they think of the core ins tu ons of law 

enforcement.”41 However, a par cular challenge s ll lies in the fact that the basic concepts 

–democracy and the principle of rule of law– remain interlocked and characterized by 

ambiguity and vagueness throughout the accession process. Finally, despite the fact that 

we agree on the rule of law as a legi mizing principle for the exercise of state authority, 

and that we accept the ins tu onal approach for the rule of law promo on, we were 

unable to locate the existence of a uniform “European standard” for ins tu on-building 

or monitoring ac vi es by the EU in this area. Therefore, we employ the aforemen oned 

benchmarks of independence, responsibility, efficiency, and effec veness in order to test 

the implementa on of the rule of law reform in five countries of interven on. 

At this point, we can summarize the essen al norma ve and empirical fin dings 

stem  ming from five country studies on the reform of the judiciary as part of Euro-

peaniza on by rule of law implementa on in the Western Balkans. More analy cally, let 

us turn to compara vely highlight our most salient findings in order to assess the effect 

of Europeaniza on.  

40 T. Carothers (ed), Promo ng the Rule of Law Abroad, cit.: 20.
41 Ivi.
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3. Compara ve Analysis of the Norma ve 
     and Empirical Research 

Immediately a er 2000, the main weaknesses of the judiciary systems common for 

all the WB countries were iden fied as: (1) an inadequate cons tu onal and legal fra-

mework, resul ng in a lack of judicial independence and accountability, (2) an overly 

com plex and extended system of courts, (3) huge backlogs of cases, excessive delays in 

court proceedings, and difficult enforcement of court judgments, (4), unclear selec on, 

dismissal, performance, and promo on standards for judges, (5) corrup on of the judicial 

bodies, (6) a lack of integrated performance measurement capaci es for the judiciary, (7) 

outdated administra on prac ces, hampering judicial effec veness and efficiency, (8) lack 

of ini al and con nuous training for judges and inadequate curriculum of law facul es, 

hindering the development of professional staff competent to implement the Acquis in 

domes c legal system, and (9) poorly equipped judicial facili es and underu liza on of 

informa on technology, restric ng access to jus ce. By focusing on the depth of the un-

der taken reforms, we have observed that the EU-led reforms focused on (1) revising laws 

to introduce provisions related to the “European standard,” (2) strengthening of rule of 

law related ins tu ons in accordance with accountability, effec veness and efficiency 

benchmarks, and (3) increasing governments’ compliance with law. 

“Fully aware that enhancing efficiency of judicial bodies and bolstering their inde-

pendent and autonomous posi on in the overall system of power, represented necessary 

steps on […] way to European and Euro-Atlan c integra ons,”42 all five countries under 

research scru ny have adopted Judicial Reform Strategies as the first step to harmonizing 

the procedures of the judicial ins tu ons with the procedures of the EU law and other 

relevant interna onal ins tu ons. Compara ve analysis of these documents indicates that 

the main goals of the strategies are set to enhance the independence and efficiency of the 

judicial ins tu ons, accept new organiza onal, material and procedural laws as a norma ve 

background, implement newly accepted laws, enhance professional development of the 

holders of the judicial func on, establish special ins tu ons and develop the judicial 

informa on system, and finally to enhance the public trust in the judiciary. 

42 Taken from the Strategy for the reform of Judiciary (2007-2012), Government of Montenegro Ministry 
of Jus ce (Podgorica: 2007). Available online at <h p://www.coe.int/t/dghl/coopera on/cepej/profiles/
MontenegroReformStraegy_en.pdf>. Similar provisions are incorporated in judicial reform strategies in 
other countries as well, clearly linking the efforts invested in judicial reform with advencement in the 
EU integra ons.
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3.1. Independence 
A comprehensive compara ve study of judicial ins tu ons in the WB confirms that 

the “lack of the poli cal precondi ons for [judicial] independence is visible in many 

countries; [and that] an insufficient culture of independence and separa on of powers 

and func ons s ll emerges in the whole region due to the presence of legacies of the 

poli cal culture.”43 In order to achieve the independence and self-government of the ju-

diciary, all analyzed countries have established a Judicial Council – an autonomous body 

dealing with the main organiza onal issues of the judiciary, namely selec on, pro mo on 

and to a limited extent dismissal of judges, and in some cases proposals for the budget. 

Table 8.1: Judicial Councils

Judicial 
Council

BiH Kosovo Macedonia Montenegro Serbia

Appoints 
judges Yes

Makes non-binding 
recommenda on to 
the President of the 

Republic

Yes Yes
Makes binding 

recom  -
menda on 
to the Nat’l 
Assembly

Removes 
judges from 

posi on
Yes

Yes
(although
appeal to
supreme
court is

permi ed)

Yes
Makes 

recommen da on 
to the Parliament

Yes
(although
appeal to

cons tu onal
court is

permi ed)

Oversees 
judicial 
training

Yes Yes No No No

Prepares 
budget No Yes No

Proposes the 
budget to the 

Parliament

No

Administers 
the work of 

courts
Yes Yes No No No

43 L. J. Cohen and J. R. Lampe. 2011. Embracing Democracy in the Western Balkans: From Post-conflict 
Struggles toward European Integra on (Washington D. C.: Woodrow Wilson Center Press): 335.
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The Judicial Councils in the WB for the most part follow the Southern European 

model,44 as their main responsibility is the appointment and disciplining of personnel. 

In some cases the role of Judicial Councils in appointment and promo on is effec ve 

(e.g. in Bosnia-Herzegovina, Macedonia and Montenegro), in some others it is slightly 

li mited (Serbia, where the Judicial Council makes binding recommenda on), while in 

Kosovo it remains rather limited due to the de facto, although not de jure, veto power 

exercised by the country’s President. Removal of judges is in the exclusive competence 

of the Judicial Council in all five countries, although in Kosovo and Serbia right to a Sup-

reme Court and Cons tu onal Court appeal, respec vely, is permi ed. In Kosovo and 

Bosnia-Herzegovina, the role of the Judicial Council is extended to oversee the ini al 

and con nuous training of judges, as well as to administer the work of courts. Such 

legal solu ons should be interpreted in light of the increased interna onal community 

presence in the two countries, par cularly in terms of the direct influence of this presence 

on ins tu on building, as well as its indirect influence epitomized in the dominant role 

of foreign financial aid in the process of state-building. 

The salaries of judges are an important element of their social and economic sta-

tus, in mately linked to their independent and impar al posi on. In this regard, the 

economic independence of judges provides an addi onal guarantee for preven ng for-

bi dden influence on judges. The salaries of the judicial branch are regulated by special 

laws that take into considera on the salaries of all public officials. In comparison to the 

average of these salaries, it can be observed that the prescribed salaries of judges meet 

sa sfying standards, except in Kosovo. However, general economic malaise has made it 

a fairly common tempta on for judicial servants to engage in bribe taking. 

A general problem regarding the independence benchmark remains evident in the 

lack of appropriate procedures to make the role of the Judicial Councils more binding, as 

well the need for greater inclusiveness of these ins tu ons in the process of dra ing the 

legisla ve reforms. We observe a possible threat to judicial independence in the lack of 

44 According to Dietrich’s typology, two types of Judicial Councils predominate: the Southern European 
model, currently in use in France, Italy, Spain, and Portugal, characterized by the role of the council being 
largely limited to the appointment, promo on, and disciplining of Judges; and the Northern European 
model, found in Sweden, Ireland, and Denmark, where the primary role of the councils is to oversee 
the management of the courts, administer the budget for the judiciary, and conduct judicial training. A 
third model exists in countries that do not have judicial councils at all, i.e. Austria and Germany. In these 
countries, appointment, advancement, and disciplining of judges, as well as the management of the 
courts, falls within the competence of the Ministry of Jus ce. See M. K. Dietrich. 2008. “A Compara ve 
Review of Judicial Councils in the Former Yugoslavia,” East West Management Ins tute. Occasional Papers 
Series. Available at <h p://ewmi.org/Pubs/EWMIOPSJudicialCouncils.pdf>.
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clearly established criteria for career advancement, as well as in the rules for appoin ng 

the courts’ presidents, which leave room for poli cal influence on the process.

3.2. Accountability
The accountability and independence of judiciaries are two sides of the same coin in 

a democra c society. Namely, despite their cons tu onally guaranteed independence, 

judges must be held accountable for their ac ons and decisions. Judges are constrained 

by exis ng laws, procedures and prac ces to prevent them from ruling perversely or 

corruptly. Hence, judges find themselves under control of a judicial or administra ve 

nature ensuring evalua on of their performance and the carrying out of disciplinary 

proceedings. 

Performance evalua on in the countries of interest is performed by the higher 

courts in accordance with standardized criteria established by the Judicial Council. Eva-

lua on covers mainly quan ta ve criteria, namely the percentage of repealed decisions 

under legal remedy and the number of resolved cases per year, except in Serbia where 

evalua on requires accoun ng for all aspects of the judge’s job - namely quan ty, qua-

lity and commitment to judicial work. Quality is evaluated by an analysis of decision-

making, the efficiency of case processing, and professionalism in conduct. Qualita ve 

evalua on escapes the trap of over-quan fica on, but it remains unclear if it takes into 

considera on more compound criteria, such as the complexity of cases and other specific 

circumstances, such as court loca on and human resources. Evalua on may result in 

elec on, promo on or removal from office. In Serbia, evalua on may addi onally result 

in mandatory training. 

Disciplinary proceedings are conducted by the Judicial Councils - or Disciplinary Com-

mission in Serbia - in accordance with the Code of Ethics and/or Rulebook on Disciplinary 

Proceedings. Available disciplinary sanc ons include public reprimand, salary reduc on 

of up to 50% for a limited period of me, and prohibi on of advancement in service 

for a period of up to three years. Besides the competent authority, li gants and other 

par cipants in legal proceedings have the right to file a complaint concerning the per-

formance of judges in cases of perceived unauthorized influence on the course and 

outcome of court proceedings.

Despite these legal provisions, we observe major problems in the implementa on 

of judicial accountability in Serbia and Macedonia. Namely, in the la er there have been 
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only a few dismissals of judges, while in the former 800 of a total of 3,000 judges lost 

their jobs in a process that lacked transparency and was cri cized several mes by the 

EU officials. However, the review procedure was again neither transparent nor fair, which 

was also repeatedly highlighted by interna onal and independent observers.

Due to the poor enforcement of the accountability benchmark, we insist on the in-

clusion of the public –both general and expert– as “watchdogs” over the performance 

of the judiciary. Namely, according to the law, unless decided otherwise, hearings, trials 

and rulings should be open to the public, which creates a possibility for ci zens and the 

media to discuss and cri cize the work of the courts. A number of NGOs are already 

taking part in this process, as they daily scru nize and monitor the work of the judiciary, 

thus enhancing standards in the field of the accountability of judges. 

3.3.  Effec veness
Independence and accountability benchmarks make li le sense if law enforcement 

bodies remain incompetent. By competence of judicial servants, we understand that 

they must have sound judgment, professional erudi on, and the skill to prosecute or 

render judgments effec vely in accordance with the law. Current judicial elites in the 

WB have embraced the no on of judicial independence and accountability as a means 

of preserving and perpetua ng the exclusive role of judges in the judicial sector, thus 

indirectly entrenching tradi onal values and ways of conduc ng judicial processes. Despite 

the establishment of modern legisla ve and ins tu onal frameworks, the professional 

competence of the judiciary s ll remains one of the most widespread problems in the 

WB. Poli cal erup ons in the process of transforma on severely affected the professional 

competence of the judiciary in the WB countries, and con nue to undermine the 

competence of the judiciary, par cularly in Bosnia-Herzegovina and Kosovo. In Kosovo, for 

example, even the quality of wri en judicial decisions is widely cri cized as reflec ng poor 

analy cal, research, and wri ng skills.45 Except for the cons tu onal court, the majority 

of judges con nued in their formalist reading of the law rather than performing their 

assumed transi onal role. Improperly supported by their educa on, judges o en sought 

a way out of more difficult legal cases by disposing them based on purely formalis c 

grounds. In this way, the simplified version of textual posi vism and the ideology of bound 

judicial decision-making were able to survive the process of judicial reform. Legacies of 

45 See the Kosovo Chapter in this book.
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old legal culture, although without connec on to the former poli cal system, thus remain 

alive and con nue to influence contemporary legal thought. 

The problem becomes even more worrisome in light of the fact that the WB coun-

tries have in their respec ve SAAs taken over the obliga on to gradually harmonize 

domes c legal norms with EU law. In the near future, in order to account the Acquis 

Communaitare in its full meaning, judges will not only need to consider the mere “limited 

law”46 of the texts of harmonizing legisla on, but also texts of European direc ves, their 

reasoning and ra onale, European Court of Jus ce Jurisprudence, and the case law of 

the EU member states. 

All five countries of interest belong to the con nental legal tradi on, with a civil-

service or career model that gives preference to new law graduates or young pro-

fessionals, who are then gradually promoted throughout their careers. At the same me, 

educa on in law schools very o en lacks any prac ce orienta on, and even judicial and 

bar examina ons only test applicants’ technical legal knowledge. 

In an a empt to improve the quality of the judiciary, Judicial Academies specialized 

in ini al and/or con nuous educa on of judges have been established in all countries 

with the excep on of Kosovo, where the Kosovo Judicial Ins tute was established. Ju-

dicial Academies are not a part of the regular educa onal system, but rather an integral 

part of the judicial system. Their main purpose is to provide competent, professional, 

independent, impar al and efficient performance of the judicial func on through or-

ganiza on and implementa on of ini al training of candidates integrated into the process 

of recruitment, and con nuous professional training of judges. In Macedonia and Bosnia-

Herzegovina, Academies accommodate the training of prosecutors as well, while in the 

la er, due to the limited power of the central government, there are two en ty-based 

ins tu ons for the educa on of judges and prosecutors, namely the Training Centres in 

the Federa on of Bosnia-Herzegovina and Republika Srpska. 

Enhancement of the effec veness of judges is addi onally supported by a number 

of foreign aid donors and domes c expert NGOs, for example the Council of Europe, 

Founda on Open Society Ins tute, Soros - Representa ve Office Montenegro, and Ame-

rican Bar Associa on / Central and East-European Legal Ini a ve (ABA/Ceeli), Associa on 

of Judges, Centres for Human Rights, etc. On the other hand, we find striking, par cularly 

bearing in mind the common legal tradi on of the WB countries, both the lack of regional 

46 Z. Kuhn. 2011. The Judiciary in Central and Eastern Europe (Leiden: Mar n Nijhoff Publishers).
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law journals and the nonexistence of a regional community of lawyers to exchange ideas 

and experiences and discuss problems common to all of their countries. 

3.4. Efficiency
The efficiency and effec veness of the judiciary are interlinked and cannot be ana-

lyzed in an isolated perspec ve. That is, by focusing merely on effec veness, in the long 

run access to jus ce and the public trust in the judiciary are threatened because of ever 

increasing costs and delays. This is why we conclude that the professional competence 

and produc vity of the judiciary need to be in balance. Problems faced by WB judiciaries 

in rela on to the efficiency benchmark are a lack of human and technical resources, an 

inadequate court structure, huge backlogs of cases and unduly lengthy procedures.

In an effort to eliminate the problem of lengthy case resolu on, all five countries 

have undergone restructuring of their respec ve court networks. A three- er court 

struc  ture has been established in all of the countries, but significant problems were ob-

served in Kosovo, Bosnia-Herzegovina and Serbia. Namely, Kosovo faces the problem 

of implementa on of the Brussels Agreement on Normaliza on of Rela ons between 

Serbia and Kosovo, which envisages the integra on of judicial authori es from the Serb-

inhabited northern part of the country within the Kosovo legal framework. Addi onally, 

the Appellate Court in Pris na is supposed to establish a panel composed of a majority of 

Serb judges to deal with all Kosovo Serb-majority municipali es. In Bosnia-Herzegovina, 

the complex defragmenta on of the country has an influence on the func oning of the 

whole jus ce system. Finally, in Serbia, the court system established in 2010 with the 

Ministry of Jus ce is currently preparing yet another reform of the judiciary, which will 

include restructuring of the court network.

Addi onally, specializa on of ins tu ons has contributed to the relaxa on of work 

of regular courts, as well as to an improvement of the quality of judgments and the 

com  petence of judges who are specially skilled and trained for resolving specific and 

com plex cases. In all WB countries, commercial and administra ve courts have been 

established, while in Serbia special departments for organized crimes and war crimes 

and the Division for comba ng high technological crime have been set up. 

Improvements in infrastructure and administra on directly contribute to more 

effi cient case resolu on by allowing judges to concentrate more on adjudica on. Most 

of the WB Courts are hopelessly overbooked, and there are even Courts with a single 
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courtroom. Although guaranteed by law, the right to public hearing is o en breached as 

a result of such shortcomings. State funding of the strategic investment in judicial sector 

is rather limited and therefore interna onal financial assistance s ll plays a pivotal role 

in funding for equipment and related costs that enhance the ins tu ons’ capacity to 

de liver quality services. Nevertheless, in all countries, the administra ve capacity of the 

courts needs to be further developed. Namely, basic administra ve issues such as case 

registra on, technical systems connec ng all courts and court units, sta s cs, repor-

ng systems and monitoring units are s ll not fully opera onal. Furthermore, Court Pre-

sidents are not trained in court management, while only a few Courts are equipped 

with administra ve and managerial staff members. Besides providing training to judges 

on court administra on issues, improvement also seems possible by employing trained 

junior legal and professional administra ve staff for specific quasi-judicial tasks, such as 

maintaining records or case management. This would relieve judges of administra ve 

tasks and divert their focus to their adjudica ve func ons. 

Despite all these reforms, huge backlogs of pending cases, especially in civil and 

enforcement proceedings, remains a ma er of grave concern and regular cri cism on 

the part of the EU in all five countries of concern. Furthermore, it is not uncommon for 

judicial proceedings to take years or even decades to resolve cases brought before the 

courts or to enforce decisions. Addi onal efforts in legal reform should thus not only 

focus on proceedings, but also on the enforcement procedures as well as on the de-

criminaliza on of certain offences, the simplifica on of procedural rules and alterna ve 

methods of dispute resolu on, namely concilia on procedures and arbitra on. 

3.5. Recommenda ons for the Improvement of Judiciary in the WB
Despite the evident progress achieved in the reform of the judiciary in the WB 

countries over the past decade, the EU s ll insist that the “reform momentum needs to 

be sustained in all areas of the poli cal criteria in par cular to ensure implementa on.”47 

In par cular, “the rule of law […] needs to be strengthened.”48 Scrupulous a en on is 

called for in the reform of the judiciary, “where recent setbacks underline the need for 

renewed commitment to pursue reforms, and ensure its independence, impar ality and 

efficiency.”49 Substan al addi onal efforts are deemed necessary in order to reinforce 

47 Enlargement Strategy and Main Challenges 2012-2013. Communica on from the Commission to the 
European Parliament and the Council. COM [2010] 660 (Brussels: 10.10.2012): 13.
48 Ivi.
49 Ivi.
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the jus ce sector in line with the iden fied priori es in the context of the EU-Kosovo 

and Bosnia-Herzegovina Structured Dialogue on the Rule of Law, the EU-Macedonia 

High Level Accession Dialogue, and the Montenegro and Serbia accession nego a ons. 

Bearing this in mind, we have prepared a list of open ques ons/recommenda ons on 

the improvement of the judiciary reform in the WB countries

Table 8.2.: Recommenda ons for Judiciary Improvement

RECOMMENDATIONS

Country / 
Benchmark

Independence Efficiency Accountability Effec veness

Bosnia - 
Herzegovina

1. Consider 
establishment 
of func onally 
separate High 
Judicial Council 
and High 
Prosecutorial 
Council.
2. Set clear 
criteria for 
promo on of 
judges.

1. Establish 
the Supreme 
Court in order 
to influence 
uniform 
interpreta on 
of law and legal 
certainty.
2. Reduce the 
backlog of 
cases.
3. Modernize 
case 
management 
so ware.
4. Link the Case 
Management 
System with the 
Police database.
5. Provide the 
court staff with 
set of prac cal 
skills, such as 
decision wri ng, 
administra ve 
management, 
etc. 

1. Increase the 
role of NGO 
“watchdogs” and 
society in control 
of accountability 
of judges.
2. Fight the 
perceived 
corrup on of the 
judiciary.
3. Establish 
mechanisms 
to ensure the 
accountability of 
judges.

1. Set 
professional 
qualifica ons 
as the standard 
for appointment 
of judges rather 
than “equal 
rights and 
representa on 
of cons tuent 
people and 
others.”
2. Introduce 
courses on 
harmoniza on 
of the legisla on 
with the Acquis 
at the Judicial 
and Prosecutorial 
Training Centre.
3. Improve 
curricula at law 
facul es.
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Kosovo 1. Include the 
Kosovo Judicial 
Council in the 
dra ing of 
judiciary-related 
legisla on.
2. Establish 
transparent 
process for the 
adop on of the 
judicial budget.
3. Reduce the 
Government 
control over 
non-judicial 
court staff 
members.
4. Respect the 
principle of 
equal ethnic 
representa on in 
judiciary.
5. Limit the 
right of the 
President of 
Kosovo to refuse 
appointment of 
the proposed 
candidate for a 
judge.
6. Increase 
financial 
independence 
of the judicial 
branch.

1. Establish 
the Case 
Management 
System. 
2. Improve court 
infrastructure 
and modernize 
equipment.
3. Reduce the 
case backlog.
4. Moderniza on 
of judicial 
administra on.
5. Foster 
alterna ve 
ways of dispute 
se lement. 
6. Implement 
the Brussels 
Agreement on 
Normaliza on 
of Rela ons 
between Serbia 
and Kosovo in 
rela on to court 
structure.

 

1. Increase the 
role of NGO 
“watchdogs” and 
society in control 
of accountability 
of judges.
2. Fight the 
perceived 
corrup on of the 
judiciary.
3. Increase the 
public trust in 
judiciary.

1. Modernize the 
curriculum at the 
law facul es. 
2. Improve 
the quality of 
wri ng of judicial 
decisions.
3. Establish 
Judicial Academy.
4. Introduce 
mandatory 
con nuous 
training for si ng 
judges.
5. Secure 
access to jus ce 
par cularly for 
minori es.
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Macedonia 1. Strengthen 
judicial 
independence 
in order to 
eliminate ‘so  
pressure’ from 
other branches 
of government.
2. Provide 
budgetary 
independence of 
courts.

1. Improve court 
infrastructure.
2. Decrease 
the backlog of 
pending cases.  
3. Improve 
procedural 
rules in order 
to resolve 
lengthy court 
proceedings and 
case backlog.
4. Improve the 
administra ve 
capacity of 
courts.

1. Fight the 
perceived 
corrup on of 
judiciary.
2. Increase the 
role of NGO 
“watchdogs” and 
society in control 
of accountability 
of judges.
3. Set clear 
criteria for 
qualita ve 
evalua on of the 
work of judges.
4. Set legal 
provisions 
dis nguishing 
between 
disciplinary 
and dismissal 
proceedings 
against judges.

1. Establish 
a clear set of 
educa onal 
requirements for 
the elec on of 
judges, bearing in 
mind mandatory 
recruitment 
of judges and 
prosecutors from 
the Academy for 
Training of Judges 
and Prosecutors 
graduates.
2. Introduce 
mandatory 
professional 
training for 
judges.
3. Improve 
curricula at law 
facul es.

Montenegro 1. Implement 
Cons tu onal 
amendments on 
independence of 
the judiciary.
2. Specify the 
criteria for the 
appointment of 
judicial office 
holders.

1. Decrease the 
case backlog.
2. Improvement 
of Court 
network.
3. Develop 
judicial 
informa on 
system. 

1. Fight the 
perceived 
corrup on of 
judiciary.
2. Increase the 
public trust in 
judiciary.
3. Increase the 
role of NGO 
“watchdogs” and 
society in control 
of accountability 
of judges.

1. New 
enforcement 
system needs to 
be introduced 
to improve 
efficiency.
2. Country-
wide single 
recruitment 
system for first-

me judicial 
appointments 
should be 
established. 
3. Strengthening 
and be er 
streamlining 
of the judicial 
training.
4. Improve 
curricula at law 
facul es.
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Serbia 1. Introduc on 
of transparency 
in the work of 
the High Judicial 
Council.
2. Set clear 
criteria for for 
appoin ng 
the courts’ 
presidents.

1. Reintroduce 
new court 
network.
2. Foster 
alterna ve 
ways of dispute 
se lement. 
3. Secure 
enforcement of 
court judgments.
4. Moderniza on 
of judicial 
administra on 
5. Enforcement 
of exis ng legal 
framework in 
an effort to 
reduce excessive 
delays in court 
proceedings.
6. Increase 
the budget 
intended to 
improve courts’ 
infrastructure.

1. Set clear 
criteria for 
qualita ve 
evalua on of the 
work of judges.
2. Increase the 
role of NGO 
“watchdogs” and 
society in control 
of accountability 
of judges.
3. Combat 
the perceived 
corrup on of 
judiciary.

1. Modernize the 
curriculum at the 
law facul es. 

4. Europeaniza on by Rule of Law Implementa on 

As described in Chapter 1, the EU’s influence over the (poten al) candidate countries 

comprises another case of “deep Europeaniza on”50 beyond EU borders. Let us recall 

once again that the EU rule of law promo on relies on supplying ins tu onal es as well 

as economic and technical assistance to the candidate state, accompanied by a demand 

to comply with certain poli cal condi ons. Before star ng membership nego a ons 

with candidates, the EU focuses on the general principles of EU governance described 

in the Art. 49 (TEU) – the poli cal criteria of freedom, democracy, protec on of human 

and minority rights, and the rule of law. Conversely, once the accession nego a ons are 

open, the focus shi s to more specific rules of EU governance, i.e. the independence, 

accoun tability, efficiency and effec veness of the judiciary. S ll, the outcome of the 

50 F. Schimmelfenning. 2012. “Europeaniza on beyond Europe,” Living Reviews in European Governance 
7(1): 12. 
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nego a ons is already principally predetermined – it ends in the applicant’s full adop on 

of the EU legisla on and policies embodied in the Acquis Communautaire. What primarily 

interests us is the rela ve success of the EU in influencing accession nego a ons in the 

sphere of the rule of law. We will therefore a empt to shed more light on the ability of 

the EU to influence the process of rule of law implementa on, bearing in mind the EU’s 

unique feature among the mul tude of rule of law interna onal promoters – to combine 

two main modes of influence, i.e. condi onality and socializa on. 

4.1.  Ra onalist Ins tu onalism
Ra onalist ins tu onalism focuses on the EU’s use of condi onality to influence 

candidate countries. Following up on the abundant literature on Europeaniza on (see 

Chapter 2), we have focused our inves ga on on the clarity of EU demands and the 

credibility of condi onality as two main facilita ng interna onal factors, as well as the 

domes c costs of adop ng rules as domes c facilita ng factors, in order to come to 

conclusions about the success of rule of law EU condi onality in the five countries under 

research scru ny. 

4.1.1. Interna onal Factors: Clarity, Credibility and Efficient Monitoring

Clarity

An important factor in increasing the likelihood of the effec veness of rule of law 

condi onality lies in the clarity of EU demands. Clarity, according to Sedelmeier, means 

“that the candidates know what they need to do if they decide to comply with the EU 

condi ons.”51 In addi on to the already elaborated issue of vagueness of the rule of law 

criterion per se, even judicial organiza ons and judicial and legal systems throughout 

EU differ from one another, due to differences in the cons tu onal systems and legal 

tradi ons of European states. Notoriously, the EU does not hold any jurisdic on over the 

judicial systems of its member states, which remain sovereign in shaping the organiza on 

of the courts system. However, with the enlargement of the EU toward the ex-communist 

East, “a spectacular variety of standards, recommenda ons, opinions, peer reviews, have 

been developed by the EU and Council of Europe.”52 Although not legally binding, this 

51 U. Sedelmeier. 2006. “Europeaniza on in New Member and Candidate States,” Living Reviews in Euro-
pean Governance 1(3): 12.
52 D. Piana. 2010. “Beyond Judicial Independence: Rule of Law and Judicial Accountabili es in Assessing 
Democra c Quality,” in L. Morlino and G. Palombella (eds), Rule of Law and Democracy: Inquiries Into 
Internal and External Issues (Leiden: Koniklijke Brill): 65-93, at 82.
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collec on of norms paved a way for the development of a so  power over European judicial 

governance “based on moral suasion and communica ve ac on, rather than regula on.”53 

Currently, various European ins tu ons and expert organiza ons are contempla ng models 

and templates of judicial governance. These include the European Network of Councils for 

Judiciary (ENCJ),54 the Consulta ve Council of European Judges,55 The European Judicial 

Training Network,56 and the European Judicial Network.57 Contemporary discourse on 

judicial reform in the EU is underpinned by the Vilnius Declara on, adopted by the ENCJ 

in 2011.58 The significance of the Vilnius Declara on is a set of recommenda ons for the 

judiciaries of Europe on how to respond to the actual challenges and opportuni es they 

are facing due to the new economic landscape. The recommenda ons call for the courts 

to improve their efficiency, to establish alterna ve dispute resolu on, and to promote 

stron ger rela ons with civil society in order to reinforce public confidence and gain sup-

port for necessary reforms. Following on the ENCJ findings, the European Commission 

has established the EU Jus ce Scoreboard, an evolving tool that should assist the EU and 

its Member States to achieve more effec ve jus ce by providing objec ve, reliable and 

comparable data on the func oning of the jus ce systems of all Member States. The EU 

53 Ivi.
54 In 2011 the European Network of Councils for the Judiciary (ENCJ) adopted the Vilnius Declara on, 
which lists a set of recommenda ons for the judiciaries of Europe on how to respond to the actual 
challenges and opportuni es they are facing due to the new economic landscape. The recommenda ons 
call for the development of long-term policies that include necessary reforms of the judiciary. Courts 
should improve their efficiency, alterna ve dispute resolu on should be promoted, and the judiciary 
should develop stronger rela ons with civil society in order to reinforce public confidence and gain 
support for the necessary reforms. Councils for the Judiciary should take the lead in the reform process 
involving judges and courts. See more at <h p://www.encj.eu>.
55 The Consulta ve Council of European Judges (CCEJ) is an advisory body of the Council of Europe on 
issues related to the independence, impar ality and competence of judges. It is the first body within 
an interna onal organisa on to be composed exclusively of judges, and in this respect, it is unique in 
Europe. The CCJE adopts  Opinions for the a en on of the Commi ee of Ministers on issues regarding 
the status of judges and the exercise of their func ons. It addresses topical issues and, if necessary, visits 
the countries concerned to discuss the ways of improving the exis ng situa on through developing 
legisla on, ins tu onal frameworks and/or judicial prac ces. See more at <h p://www.coe.int/t/
DGHL/coopera on/ccje/default_en.asp>.
56 The European Judicial Training Network (EJTN) was established in 2000 as the principal pla orm and 
promoter for the development, training and exchange of knowledge and competence of the EU judiciary. 
EJTN develops training standards and curricula, coordinates judicial training exchanges and programmes 
and fosters coopera on between EU na onal training bodies.
57 The European Judicial Network (EJN) was established in 1998 as a network of na onal contact points 
for the facilita on of judicial co-opera on in criminal ma ers. See more at <h p://www.ejn-crimjust.
europa.eu/ejn/EJN_Sta cPage.aspx?Bread=2>.
58 The Vilnius Declara on on Challenges and Opportuni es for the Judiciary in the Current Economic 
Climate. European Network of Councils for Judiciary (Vilnius: 2011). Available online at <h p://www.
encj.eu/images/stories/pdf/GA/Vilnius/encj_vilnius_declara on.pdf>.
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Jus ce Scoreboard is a non-binding tool operated as part of an open dialogue with the 

Member States which aims to help the Member States and EU ins tu ons in defining be er 

jus ce policies. The first EU Jus ce Scoreboard concludes that “[w]hatever the model of the 

na onal jus ce system or the legal tradi on in which it is anchored, quality, independence 

and efficiency are some of the essen al parameters of an ‘effec ve jus ce system’.”59 On 

the basis of the first EU Jus ce Scoreboard, the Commission is supposed to commence 

work towards improving na onal judicial systems in the EU in close collabora on with 

judges, judicial councils and legal prac oners, as well as with the European Parliament 

and with EU Member States. 

Nevertheless, the promo on of European judicial standards remains in its infancy, 

as thus far only one element is common for all European judicial systems, this being a 

general no on that jus ce is the cornerstone of the rule of law and consequently the 

independence of the judiciary is vital in any democra c society. 60 This is however not 

sufficient to claim that EU demands in connec on to the rule of law condi onality are 

clear. Bearing the aforemen oned in mind, we argue that an unambiguous establishment 

of a “promo on of the quality of jus ce”61 EU policy addressing not only poten al mem-

bers, but exis ng member states as well, would enhance the effec veness of rule of 

law implementa on in the EU accession process. Namely, if a candidate country is held 

to par cular standards, the EU itself should not be exempt from its own standards. To 

be precise, for a smoother process of the pre-accession reforms, candidate countries 

should know when and how they are considered to be progressing. Therefore, the EU 

has to dis l par cular criteria and indicators on which basis countries will be graded.

Credibility

The credibility of EU condi onality has two sides. As Sedelmeier argues, “[t]he can-

didates must be certain that they will receive the promised rewards a er mee ng the 

EU’s demands. Yet they also must believe that they will only receive the reward if they 

59 Directorate-General for Jus ce. The EU Jus ce Scoreboard: A tool to promote effec ve jus ce and 
growth. Communica on from the Commission to the European Parliament, the Council, the European 
Central Bank, the European Economic and Social Commi ee and the Commi ee of the Regions, 
European Commission. COM(2013) 160 final (Brussels: 2013): 3. Available at <h p://ec.europa.eu/
jus ce/effec ve-jus ce/files/jus ce_scoreboard_communica on_en.pdf>.
60 As concluded in the ENCJ Project 2011-2012. Judicial Reform in Europe. European Network of Judicial 
Councils (Dublin: 2012). Available online at <h p://www.csm.it/ENCJ/pdf/Report%20on%20Judicial%20
Reform%20in%20Europe.pdf>.
61 B. Frydman. 2007. “The evolu on of criteria and methods for monitoring the quality of judicial de-
cisions.” Working Papers. Perelman Center for Philosophy of Law 2007/4: 5. 
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indeed fully meet the requirements.”62 Despite the fact that full integra on into the 

Union is s ll not in sight for the WB countries due to the reasons par ally addressed in 

this book, the EU unequivocally confirmed their European perspec ve at the Thessaloniki 

European Council63 ten years ago. The promise made by the EU in 2003 was very clear on 

one point: the Western Balkans were promised full membership in the EU only once they 

meet the established accession criteria. 

In respect to the rule of law, the credibility of EU condi onality can be observed 

in several aspects. This study has primarily tested the consistency of applica on of the 

rule of law condi ons. By taking into account all Enlargement Strategy and Main Cha-

llen  ges European Commission working papers, we have concluded that the rule of law 

condi on is applied consistently in the WB. A par cular problem could have been caused 

by the premature accession of Bulgaria and Romania in 2007. Namely, these two coun-

tries joined the EU before they had fully complied with the rule of law condi on. Such 

“side-payment”64 by the EU could have undermined the credibility of the rule of law 

condi onality in the subsequent accession nego a ons. However, this risk was averted 

with the introduc on of the Coopera on and Verifica on Mechanism, which was envi-

saged to closely maintain monitoring post-accession rule of law and an -corrup on 

com pliance un l full compliance is reached. Furthermore, merit-based applica on of 

the rule of law condi onality in the 2013 accession of Croa a reassured the rest of the 

WB candidate countries of the credibility of condi onality.

Addi onally, the Nego a ng Framework for Montenegro’s accession adopted by the 

General Affairs Council in 2012 introduces a “safeguard clause” that allows the Commission 

and/or Member States to put the overall nego a on process on hold if progress in the 

chapters 23 and 24 is lagging too far behind, which also contributes to the credibility of 

the EU rule of law condi onality. Namely, in the case that the progress of nego a ons 

in chapters “Judiciary and fundamental rights” and “Jus ce, freedom and security” sig-

nificantly lags behind progress in the overall nego a ons, the Commission will on its 

own ini a ve or on the request of one third of the Member States propose to withhold 

its recommenda ons to open and/or close other nego a ng chapters, and adapt the 

associated preparatory work, as appropriate, un l this imbalance is addressed. 

62 U. Sedelmeier. 2011. “Europeaniza on in new member and candidate states,” Living Rev. Euro. Gov. 
6(1): 12.
63 European Council. 21 June 2003. EU-Western Balkans Summit Thessaloniki. PRES/03/163. Available at 
<h p://europa.eu/rapid/press-release_PRES-03-163_en.htm>.
64 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.: 12.
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Efficient Monitoring

Finally, the credibility of condi onality is closely linked with the ability of the EU 

to efficiently monitor the fulfillment of its requirements. The EU has therefore invested 

significant efforts in developing its monitoring mechanism. The EU began to systema cally 

monitor the accession process of each candidate from 1997 through bilateral nego a-

ons including the closing of chapters, and the Progress Reports on the candidate co-

un tries. Progress on the path towards accession is measured in Progress Reports “on 

the basis of decisions actually taken, legisla on actually adopted, […] and measures 

ac  tually implemented.”65 This snapshot of a candidate’s development over the twelve 

months since the previous monitoring period provides the European Commission with 

informa on necessary to conclude the objec ve assessment of the candidate country in 

terms of its prepara on for accession. The EU borrows exper se from other interna onal 

organiza ons during the monitoring of the rule of law condi onality, mostly from the 

Council of Europe, the OSCE, interna onal financial ins tu ons, and relevant NGOs. 

4.1.2. Domes c Poli cs: Gatekeeper Elites, Legacies of the Past

By se ng accession condi ons, the EU seeks to disseminate its internal rules to 

candidate countries, which have to meet them in order to progress on their respec ve 

accession paths. Consequently, ra onalist approaches to candidate Europeaniza on 

suggest that condi onality is based on “the EU’s manipula on of other actors’ cost-be-

nefit calcula ons.”66 Hence, in order for EU condi onality to be func onal, domes c 

adap ta on costs must not be higher than reward; otherwise a ra onal target state will 

not comply. 

According to the typology developed by Sedelmeier,67 the EU’s influence can be 

aimed at the polity dimension (democra c principles, human rights, minority protec on, 

etc.) or the policy dimension. Our study deals with the reform of the judiciary, which falls 

under the la er. In the policy dimension, the key facilita ng factor at the domes c level 

that mediates the EU’s influence is the low level of domes c veto players, while another 

strand of literature relates governments’ adjustment costs to the strong ins tu onal 

legacies of the communist past. 

65 A. F. Tatham, Enlargement of the European Union, cit.: 248.
66 F. Schimmelfenning, Europeaniza on beyond Europe, cit.: 8.
67 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.: 14.
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Gatekeeper Elites

We follow the line of argumenta on created by Tolstrup, who claims that “[d]

omes c elites should not only be perceived as mere objects of external influence, […] 

but rather as gatekeepers that ac vely facilitate or constrain es to external actors. […]. 

[T]he gatekeeper elites directly affect the capacity that determines the strength of the 

external actor. [T]hey hold the key to turning the volume of external actors’ pressure up 

or down.”68 The classical dis nc on between the poli cal elites, the economic elites, 

and the civil society elites is o en blurred in the WB, since most of the elite actors are 

interlinked and prone to joint corrup on scenarios, whereas society elites are not as 

empowered as they are in the Western world. That’s why for this project we accept the 

division between ruling poli cal elites, which control the state apparatus, and oppo-

si onal elites, which compete with them for control over the state apparatus. 

Ruling elites make decisions that have consequences not only for the wider society, 

but for their self-preserva on as well, and in this regard, according to the ra onal-stra-

tegic logic, they calculate the costs incurred at the na onal level before they accept or 

block rule of law implementa on. “If the costs are unfavorably distributed or simply too 

high compared to the benefits, integra on will not be pursued. On the contrary, if the 

expected costs are deemed insignificant, integra on will be considered a free lunch.”69

Our study shows that despite the declared support for the rule of law implementa on, 

domes c veto players s ll influence implementa on of the reforms. Furthermore, as we 

learned in an interview with a judge in Serbia,” the primary obstacles to the judiciary 

reform are not technical or financial, but poli cal.”70 The rule of law does not easily take 

root in WB systems prone to state-wide spread corrup on, where entrenched ruling and 

opposi onal elites alike refuse to cede their tradi onal impunity and vested interest. 

Carothers finds that even the “new genera on of poli cians arising out of the poli cal 

transi ons of recent years are reluctant to support reforms that create compe ng centers 

of authority beyond their control.”71 

Of par cular interest for our study is the finding that leaders in countries closest 

to EU membership have more of an incen ve to ins tute protracted judiciary reforms 

that are bound to restrain poli cally powerful gatekeeper elites. Once Montenegro com-

68 J. Tolstrup. 2010.‘”When can External Actors Influence Democra za on? Leverage, Linkages, and Ga-
te keeper Elites,” CDDRL Working Papers. No. 118: 1-31, at 3.
69 Ibidem: 17.
70 Interview with a judge (Belgrade: 2012).
71 T. Carothers (ed.), Promo ng the Rule of Law Abroad, cit.: 4.
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menced its membership nego a ons, and with the prospect of accession no longer 

so distant, country leaders were swi  to adopt delayed Cons tu onal amendments 

guaranteeing the independence of the Judicial Council. This in turn opens a legi mate 

concern about how to influence elites in countries at a lower level of EU integra ons, 

namely Kosovo and Bosnia-Herzegovina, but also Macedonia, whose accession has 

effec vely been blocked for almost a decade now due to the Greek veto. This problem 

is even more worrisome taking into account the fragmenta on of poli cal elites along 

ethnic lines, which creates obstacles for the adop on and implementa on of relevant 

legal acts in all three countries. 

Let us try to provide a theore cal explana on and prac cal solu on for the observed 

problem of gatekeeper elites, beginning from Levitsky and Way’s72 emphasis on a state’s 

geographical, historical and cultural traits as important factors that determine the 

density of es between the EU and the target state. Namely, their theory of “leverage 

and linkage” suggests that the success of EU’s influence in democracy and rule of law 

export is condi oned by high leverage as manifested in an asymmetrical power rela-

on ship between the EU and the target state, and dense linkages through density of 

es between the nego a ng par es. The logic proposed by Levitsky and Way tells us 

that the more the target country becomes ensnared in ins tu onal es with the EU, 

the more vested interests will consolidate on both sides, ul mately leading to the na-

tu ral desire of the holders of vested interests to preserve such es. As seen from our 

empirical study, gatekeeper elites are capable of affec ng the actual level of es by 

down grading or upgrading integra on measures. In other words, “gatekeeper elites 

pro duce differences in linkages that again produce differences in the chances that ex-

ter  nal actors can influence democra za on.”73 This is why we argue that the greater 

determinacy of the EU in combina on with the consolida on of vested interests on both 

sides will eventually lead to limita on of the maneuverability of gatekeeper elites in the 

WB countries. In other words, “opening the gates too widely simply produces a path-

dependency that constrains the elites for many years.”74 

In this regard, we understand and hear ly welcome the deepening of contractual 

rela ons along the lines of rule of law promo on between the EU and countries whose 
72 S. Levitsky and L. Way. 2005. “Interna onal Linkage and Democra za on,” Journal of Democracy 
16(3): 20-34.
73 J. Tolstrup, When can External Actors Influence Democra za on? Leverage, Linkages, and Gatekeeper 
Elites, cit.: 22.
74 Ivi.
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candidate status is s ll pending, namely Kosovo and Bosnia-Herzegovina. A newly-esta-

blished mechanism of the European Commission, Structured Dialogue on Jus ce with 

Bosnia-Herzegovina and Structured Dialogue on the Rule of Law with Kosovo, aims to 

advance structured rela ons on the rule of law with poten al candidate countries, even 

prior to the entry into force of the SAA. 

Bosnia-Herzegovina is the first enlargement country to benefit from the Structured 

Dialogue methodology.75 The idea for the Dialogue stemmed from the commitment of the 

European Commission to advance structured rela ons on the rule of law with poten al 

candidates. The Structured Dialogue on Jus ce aims to ensure the independence, pro-

fessionalism and accountability of the jus ce sector, as well as to reinforce judicial ins -

tu ons at all levels through technical exercise based on the idea that “depoli cising the 

debate on jus ce related issues is the only possible way to secure the independence 

of the judiciary for good.”76 At the end of each plenary session of the Dialogue, the 

European Commission issues a set of technical recommenda ons that serve as interim 

benchmarks to be implemented between the two sessions.77 

The Structured Dialogue on the Rule of Law with Kosovo has a broader scope of 

tar gets, as it regularly assesses Kosovo’s progress on three issues: the judiciary, the 

fight against organised crime and the fight against corrup on. Concerning the reform 

of the judiciary, the European Commission highlighted the importance of an efficient 

and independent judiciary. The Dialogue is supposed to serve as a high-level forum that 

should encourage judicial reform to further strengthen independence, impar ality and 

trans parency, as well as to address reducing the backlog of cases, ensuring a sufficient 

budget for the proper func oning of the courts, the restructuring of prosecutorial offices, 

and equal representa on of minori es in judiciary ins tu ons. 

Addi onally, in Macedonia, which finds itself in a deadlock eight years a er re-

cei ving its candidate status due to the constant Greek veto on opening of accession 

75 The EU-BiH Structured Dialogue on Jus ce was launched by Commisioner Fuele on 6 and 7 June 
2011 in Banja Luka. The second Session took place on 10th and 11th November 2011 in Sarajevo, the 
third session took place on 5th and 6th July 2012 in Mostar, and the fourth in Brčko District, 08-09 April 
2013.
76 10 facts to know about the EU-BiH Structured Dialogue on Jus ce, Delega on of European Union 
to Bosnia and Herzegovina (Sarajevo: 2011). Available at <h p://www.delbih.ec.europa.eu/Download.
aspx?id=736&lang=EN>.
77 See, for example, Delega on of European Union to Bosnia and Herzegovina. First set of preliminary 
recommenda ons from the European Commission, Inaugural mee ng of the ‘SAA Structured Dialogue 
on Jus ce between the European Union and Bosnia and Herzegovina’ (Banja Luka: 6-7 June 2011). 
Available at <h p://www.delbih.ec.europa.eu/Download.aspx?id=734&lang=EN>.
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nego a ons, the European Commission established the High Level Accession Dialogue 

(HLAD) in March 2012 in order to con nue to provide support for key reforms in the 

country. The HLAD mainly focuses on rule-of-law issues, although it does not directly 

envisage judiciary reform as one of its priori es.78 

Finally, the new EU approach on chapters 23 and 24 introduced in the Croa an 

nego a ng process envisaged an interim benchmarking system assessing the country’s 

preparedness to open and close a nego a ng chapter. The Nego a ng Framework for 

Montenegro accession reiterates a specific emphasis on chapters 23 and 24, thus ref-

lec ng concerns about issues pertaining to the rule of law, corrup on and organized 

crime. In addi on to opening and closing benchmarks, the following procedures have 

been determined for chapters 23 and 24:

Given the challenges faced and the longer-term nature of the reforms, 

the chapters ‘Judiciary and fundamental rights’ and ‘Jus ce, freedom and se-

curity’ should be tackled early in the nego a ons to allow maximum me 

to establish the necessary legisla on, ins tu ons, and solid track records of 

im ple menta on before the nego a ons are closed. They will be opened 

on the basis of ac on plans to be adopted by the Montenegrin authori es. 

Screening reports to be prepared by the Commission for these chapters will 

pro vide substan al guidance, including on the tasks to be addressed in the 

ac on plans, which will cons tute the opening benchmarks. Where jus fied 

by excep onal circumstances arising during the screening process, the Coun  cil 

or the Commission, each in accordance with their respec ve roles, may de-

ter mine that the ac on plans should include measures to address the iden-

fied shortcomings within a specific meframe, including where ne cessary as a 

ma er of urgency. Once the Council is sa sfied, on the basis of an assessment 

by the Commission, that the opening benchmarks have been met, the Council 

will decide on the opening of these chapters and lay down interim benchmarks 

in the EU opening posi ons. These interim benchmarks will specifically tar get, 

as appropriate, the adop on of legisla on and the esta blishment and stren g-

78 Interview with European Commissionaire Stefan Fuele, Start of the High Level Accession Dialogue with 
the government of the former Yugoslav Republic of Macedonia, European Commission - MEMO/12/187 
(Skopje: 15 March 2012). Available online at <h p://europa.eu/rapid/press-release_MEMO-12-187_
en.htm?locale=en>. 
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thening of administra ve structures and of an inter mediate track record and 

will be closely linked to ac ons and milestones in the implementa on of the 

ac on plans. Subsequently, the Council will lay down in an interim posi on 

closing benchmarks requiring solid track records of reform implementa on.79

Legacies and Cultural Predisposi ons

The second obstacle at the domes c level that mediates EU influence over the rule 

of law implementa on relates to the role of legacies as “deep condi ons”80 preven ng 

judicial reforms in the WB. For the purpose of this study, the author borrows the de-

fini on of legacies from Schimmelfenning and Cirtautas, understanding them as the 

“inherited aspects of the past relevant to the present.”81 

The empirical study performed for this report in the five target WB countries has 

established a high degree of correla on between obstruc ng legacies from the com mu  -

nist and post-communist periods.82 A common feature for both phases is the neg lect of 

cons tu onal and legal guarantees for the independence of the judiciary and its instru-

mentaliza on as a tool for poli cal oppression. During these periods, holders of judicial 

func ons were subjected to a complex and subtle interplay of professional, bu reaucra c 

and poli cal influence that prevented them from a aining acceptable poli cal non-con-

formism in performing their judicial service. Furthermore, covert poli cal influence was 

also exercised from within the judiciary through the role of the court’s administra on, 

which manipulated the assignments of poli cally sensi ve cases and influenced the court 

budgets. Paradoxically, the ins tu ons supposed to be under control of the courts, the 

execu ve and legisla ve bodies, were elec ng the judges that controlled them. The erosion 

of professionalism in the judiciary peaked under condi ons of con nuous poli cal pressure 

in post- communist turmoil in the Balkans, par cularly in Serbia and Montenegro, as a 

con  sequence of the authoritarian rule of Slobodan Milosevic, and in Kosovo and Bosnia-

Herzegovina due to the armed conflicts that ravaged their respec ve socie es. Finally, 

79 Ar cle 42 of the Conference on Accession to the European Union – Montenegro, Ministerial mee ng 
opening the Intergovernmental Conference on the Accession of Montenegro to the European Union, 
European Commission (Brussels: 27 June 2012). Available online at <h p://ec.europa.eu/enlargement/
pdf/st20002_05_mn_framedoc_en.pdf>.
80 F. Schimmelfenning and A. M. Cirtautas. 2010. “Europeaniza on Before and A er Accession: Con di-

onality, Legacies, and Compliance,” Europe-Asia Studies 62(3): 421-441, at 431.
81 Ibidem: 426.
82 For the needs of this book, we consider the post-communist phase as ending with the beginning of 
the EU’s enlargement policy in the WB, marked by the crea on of the Stabilisa on and Associa on 
Process. 
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during sixty years of onerous judicial prac ce, WB socie es have developed certain cultural 

predisposi ons that impede the reform of the judiciary today. Well-developed lawyers’ 

tac cs of excessive delays of court procedures, symptoma c failures to appear, to produce 

an evidence, or to meet court deadlines are simply some of the manifesta ons of the 

cultural predisposi ons created over the past decades.

These cultural predisposi ons and deep legacies s ll ma er in the WB judiciaries, 

as they daily impact the administra ve and technical capaci es of courts, pedagogy at 

the law schools, budgetary constraints, court proceedings, enforcement of judgments, 

independence of the judiciary, etc. Without a doubt, the pre-exis ng judicial systems in 

the WB candidate countries create disabling condi ons for the EU-led internaliza on of 

the reform of judiciary. Presupposing that legacies have not permanently altered the 

judicial culture of future Member States, the ques on remains as to what degree such 

legacies and cultural predisposi ons operate as structural constraints.

In order to reach an answer to the research ques on, we shall recall that all five target 

countries share a common cultural and historical background, and furthermore that they 

used to share a common judicial se ng during the former Yugoslavia. Despite the fact that 

all five countries commenced their respec ve EU integra ons at the same me (except 

for Kosovo) and under the same admi ance requirements, they do not find themselves 

at the same level of the integra on scale. Specifically, and as men oned at several places 

throughout this book, Montenegro is nego a ng candidate, Serbia is expected to start its 

accession nego a ons in January 2014, Macedonia is a candidate country, while Bosnia-

Herzegovina and Kosovo are lagging behind. From our empirical study, we have observed 

that the success of judicial reform strikingly corresponds with countries’ current stage of EU 

integra on. Two sets of legacies explain such divergent pa erns of European integra on 

and judicial reform. First is the ins tu onal legacy that focuses on “regularized pa erns 

of social ac on enforced by the ins tu onal characteris cs of par cular regimes,”83 while 

the second is located at the interac onal level and traces the “con ngent events, choices 

and decisions engendering processes of increasing returns and reac ve sequences.”84 In 

combina on, ins tu onal and interac onal legacies are capable of seriously undermining 

rule of law implementa on. Therefore, we conclude that the internaliza on of the judicial 

reforms is crucially dependent on poli cal and legal stability in countries of concern. In 

prac cal terms, this implies that (1) the absence of high poli cal fragmenta on which 
83 F. Schimmelfenning and A. M. Cirtautas, Europeaniza on Before and A er Accession, cit.: 424.
84 Ivi.
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ham pers Bosnia-Herzegovina, (2) the absence of ethnic cleavages that seriously impact 

processes in Bosnia-Herzegovina, Kosovo and Macedonia, and (3) fully effected state-

building (see Chapter 1) are necessary condi ons for judicial reforms. In order to support 

our finding, we recall that Slovenia and Croa a were also part of the former Yugoslavia, 

and thus shared a common legal tradi on and culture. Nevertheless, these two states 

were more efficient in resolving the problem of the ethno-authoritarian hybrid regimes 

that ini ally replaced the communist government, and consequently became full EU 

Member States in 2004 and 2013 respec vely. 

4.2.  Construc vist Ins tu onalism: Socializa on and Persuasion
Construc vist ins tu onalism suggests processes of socializa on and persuasion as 

central mechanisms of the EU’s domes c impact, through which na onal elites become 

convinced that the EU’s rules are legi mate and need to be internalized. A par cular 

problem regarding this approach lies in the fact that the EU demands unilateral adjustments, 

and that the candidate countries did not par cipate in the se ng of the rules that they 

need to adopt. In order to impact the public and domes c elites to posi vely iden fy 

with the EU demands and be more open to persuasion, the EU employs “transna onal 

networks”85 as a facilita ng factor for its influence. Since we have already dealt with the 

issue of poli cal elites and come to a conclusion regarding their obstruc onist poten al, 

at this point we shall observe the facilita ng role of civil society elites and EU actors for 

rule of law promo on, as well as the main EU strategies aiming to socialize candidate 

countries’ a tude towards the reform of the judiciary.

Technical Assistance

Technical assistance provided by the EU for the reform of the judiciary in the WB 

over the past thirteen years is comprised of European Agency for Reconstruc on (EAR) 

assistance, structural development programmes of the EU embodied in the Technical 

Assis tance and Informa on Exchange (TAIEX) assistance, and twinning programmes. 

Un l the end of 2008, when the EAR officially ceased to exist, it had provided substan al 

support to improve the efficiency and independence of the judiciary in the WB. This 

assistance included support for the implementa on of the Na onal Judicial Reform 

Stra tegies, computeriza on of courts, upgrading of registries and court administra on 

85 U. Sedelmeier, Europeaniza on in new member and candidate states, cit.: 14.
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systems, introduc on of an alterna ve dispute resolu on system, and training of judicial 

staff. TAIEX con nues to support partner countries in more technical ways with regard 

to the approxima on, applica on and enforcement of EU legisla on. Managed by the 

Directorate-General Enlargement of the European Commission, this mechanism is largely 

demand-driven and facilitates the delivery of appropriate tailor-made exper se to address 

issues at short no ce. WB judiciaries received assistance within the scope of TAIEX in the 

form of short-term technical assistance and advice on the transposi on of EU legisla on 

into the na onal legisla on, implementa on and enforcement of such legisla on, admi-

nistra ve and technical training and peer assistance to judges, training them in EU le-

gisla on. Of par cular importance are the study visit and expert mission components of 

the TAIEX, which facilitate the crea on of a cultural match between the EU and a limited 

number of target country judges and public officials. Specifically, study visits and expert 

missions provide an opportunity for the beneficiaries to work alongside Member State 

officials and to discuss legisla on, experience first-hand administra ve procedures and 

infrastructure and see examples of best prac ces within the field of exper se. Finally, since 

2005 WB countries have taken part in various twinning programmes that aim to improve 

public administra on, including judicial capacity. The uniqueness of such programmes is 

that they envisage officials appointed from the member states to assist their counterparts 

in the candidate countries in adop ng EU legisla on within the field of their exper se, 

thus directly communica ng the transposi on of rules on the expert level. 

The success of EU socializa on and persuasion strategies is highly dependent on the 

poli ciza on of projects and the exper se of individuals involved. By focusing exclusively 

on ins tu onal socializa on, the EU has thus far failed to influence the wider community 

and par cularly the expert public in order to empower it to become part of the cogni ve 

convergence pressure group and thus exercise bo om-up pressure on the poli cal elites 

in the target country.   

Civil Society Elites 

Turning to civil society elites, the contemporary literature assumes their profit-

ma ximizing logic in the sense that their main goal is to advance the posi on of the 

organiza ons they represent. Similarly, Tolstrup concludes that “[n]o ma er whether we 

are speaking of leaders of trade unions, ethnic movements, or religious groups they all 

strive to improve the posi on of their organiza on, and as such they will seek to build 
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linkages to external actors that will strengthen their cause, and cut linkages to external 

actors that weaken their cause.”86 In other words, if leaders of organiza ons that strive 

for the reform of the judiciary believe that the EU will try to push the leaders of the 

country towards implemen ng such reforms, it is more likely that the representa ves of 

these groups will form partnership rela ons with the EU. 

Our empirical study iden fied a number of ‘champions of change’ in the WB, which 

track the dimensions of rule of law emphasizing the reform of judiciary. These NGOs are 

involved in or even contracted to help monitor implementa on of government efforts 

to address the failings of the judiciary system, to build the capacity of relevant state 

in s tu ons, and to work with them on crea ng appropriate strategies for reform. In 

this regard, the civil society in the five case study countries acts as a “suppor ve force 

for coopera ve elements in the state and as a countervailing force against an -reform 

elements.”87 Nevertheless, their voice remains very limited and dependent on the willin-

gness of government incumbents to accept it. The main problem they face concerns the 

lack of resources not only for substan ve analy cal and dissemina on work but also 

for bare survival. Addi onally, WB NGOs o en have to deal with the phenomenon of 

nega ve incen ves. Namely, NGO representa ves are o en physically threatened by the 

members of far-right organiza ons, but also certain government officials, while at the 

same me they are not provided with adequate protec on by the state ins tu ons. 

Over the last couple of years, the EU has demonstrated understanding of the crucial 

role of the NGO sector in extrac ng coopera on from state ins tu ons, and furthermore 

in the iden fica on of government personnel dedicated to the reform course. In this 

re gard, we interpret the declared goal of permanent consulta ons between the EU and 

civil society organiza ons in Bosnia-Herzegovina and Kosovo within the framework of 

the Structured Dialogue on Jus ce with Bosnia-Herzegovina and the Structured Dialogue 

on the Rule of Law with Kosovo. These consulta ons are intended to guarantee that 

the voice of civil society reaches EU decision-makers, but their underlying agenda is to 

“acculturate the post-communist CEEC na onal elites into the ‘European’ discourse.”88 

86 J. Tolstrup, When can External Actors Influence Democra za on? Leverage, Linkages, and Gatekeeper 
Elites, cit.: 14.
87 S. Golub, “The Legal Empowerment Alterna ve,” in T. Carothers, Promo ng the Rule of Law Abroad, 
cit.: 161- 187, at 169.
88 G. Sasse, J. Hughes and C. Gordon. 2006. “Sub-Na onal Governance in Central and Eastern Europe: 
Between Transi on and Europeaniza on,” in W. Sadurski, A. Czarnota and M. Krygier (eds), Spreading 
Democracy and the Rule of Law: The Impact of EU Enlargement on the Rule of Law, Democracy and 
Cons tu onalism in Post-Communist Legal Orders (Netherlands: Springer): 121-147, at 138. 
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Addi onally, the EU Delega on and the Office of the EU Special Representa ve to Bosnia-

Herzegovina have organized mee ngs with civil society organiza ons ac ve in the jus ce 

sector. 

Without advoca ng a civil society paradigm that glorifies NGOs as universally al-

truis c and honest, we s ll believe that credible and responsible civil society organiza ons 

complement the work of state ins tu ons. Bearing in mind the poten al impact and 

value of NGO contribu on to the rule of law promo on, the support for this sector should 

con nue to be the exclusive focus of part of the EU rule of law assistance programs, but 

should be also be introduced as a component in most others. NGO empowerment should 

in the future consider strengthening their exper se, capaci es, technical organiza on, 

and provide for interna onal networking possibili es. Furthermore, the EU should main-

tain its support for the inclusion of responsible NGOs and individual experts in an effort 

to create pressure on the government to do its job be er. 

EU Actors

Despite the crucial role of domes c actors in rule of law promo on, it is actually 

EU policy advocates that are direc ng the whole process. The main role of EU policy 

advocates is to promote policies with which candidate states conform based on material 

self-interest and strategic bargaining power. The EU Member States are the official par-

es to the accession nego a ons, while the Presidency of the Council of Ministers chairs 

nego a ng sessions at the level of ministers or their depu es. Nevertheless, the European 

Commission emerges as the key ins tu on in the accession process since it proposes 

the dra  nego a ng posi ons, maintains contact with the applicant countries in order 

to seek solu ons to problems arising during the nego a ons, and runs Delega ons of 

the EU in (poten al) candidate countries. Within the Commission, the enlargement pro-

cess is coordinated by the Directorate General (DG) for Enlargement. Staff members of 

the DG Enlargement and EU Delega ons are the backbone of the integra on process 

responsible for the internaliza on of EU iden ty by the WB.
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5. Conclusions: Does the EU Rule of Law Promo on 
      in Candidate Countries Work?

Over the past thirteen years, EU policy makers have placed a growing emphasis on 

the rule of law and par cularly the reform of the judiciary in transi on countries of the 

WB region (See Chapters 3-8). Our compara ve research had confirmed that the EU’s 

strategy of promo ng the rule of law in the WB relies on the demand to comply with 

certain poli cal criteria in combina on with the supply of ins tu onal es, technical 

and economic assistance. This proves the dis nc ve characteris c of the EU rule of law 

promo on strategy, which is based on the unique combina on of two principal modes 

of influence for an interna onal actor: condi onality and socializa on. Therefore, we 

conclude that ra onalist and construc vist strategies for the promo on of the rule of 

law in Bosnia-Herzegovina, Kosovo, Macedonia, Montenegro and Serbia should not be 

considered as mutually exclusive, but rather as complementary approaches in order to 

enhance the EU’s influence. 

The accession process generates unique, broad-based and long-term support for 

the establishment of the rule of law in the candidate states. The most visible instrument 

for promo on of the rule of law has been the condi onal offer of inclusion in full 

membership. Our findings support the asser on by a number of recent studies89 that 

only the credible promise of full EU membership, as Montenegro displays, is an effec ve 

mechanism in per  suading na onal governments to adopt rules and establish ins tu ons 

they would otherwise resist. On the other hand, where the credibility of the EU promise 

is either weak or distant -as could be observed in Kosovo and Bosnia-Herzegovina, and to 

a certain degree in Macedonia– the achievement of formal compliance with the EU rule 

of law condi onality has proven to be less complete. A chief obstacle to judicial reform 

remains the pervasive influence of the legacies of the past, including the repe ve cycle 

of clien lis c rela onships among the domes c ruling elites and ins tu ons prone to 

corrup on. It is therefore crucial to observe the rule of law promo on not as a technical 

or legal, but rather a poli cal task. 

89 See for example U. Sedelmeier. 2006. “The EU’s role as a promoter of human rights and democracy: 
enlargement policy prac ce and role forma on,” in O. Elgstrom and M. Smith (eds), The European Union’s 
role in interna onal poli cs: concepts and analysis (London: Routledge): 118-135; U. Sedelmeier. 2010. 
“The EU and democra za on in Central and Southeastern Europe since 1989,” in S. P. Ramet (ed), Central 
and Southeast Eauropean Poli cs since 1989 (Cambridge: Cambridge University Press): 519-536.
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Finally, what most interests us is how the interplay between ra onalism and con-

struc vism influences the end goal of Europeaniza on by rule of law implementa on in 

the WB, and more specifically, how it affects the socializa on of the rule of law norms. 

Coming back to the reconceptualized “spiral theory” (see Chapter 1) we observe that 

the dichotomy of “ra onalist” and “construc vist” ins tu onalism are interchangeably 

used throughout the norm transfer processes, which aim to introduce poli cal and social 

change in the field of rule of law in the five case study countries. In order to measure 

the EU’s influence, we have already established differen a on of four phases within 

the framework of the Europeaniza on process, namely rule transfer, rule adop on, rule 

implementa on and norm socializa on. Rewri ng cons tu ons, laws and regula ons, as 

well as the far-reaching ins tu onal reform comprised of court system reconstruc on, 

improvement of court infrastructure and retraining of judges is only the first and easiest 

step that the poten al candidate countries for EU membership need to undertake. At the 

other hand, the implementa on of law is a formal opera on of introducing legal texts 

into the system of law, while normsocializa on is an evolu onary process of roo ng the 

legal norms in culture. In other words, the socializa on of norms is “a process by which 

social interac on leads novices to endorse expected way of thinking, feeling and ac ng.”90 

It is a lengthy, even life-long process, during which the social and cultural con nuity of 

the transferred norms is eventually a ained, par cularly by providing every responsible 

member of society with skills and habits for their implementa on.

In spite of the increasing poli cal will to implement far-reaching reform of the ju-

diciary in the WB, currently mostly visible in Montenegro and Serbia, the reform process 

s ll suffers from instability and incoherence. The main problem observed in all five 

scru nized countries is the incomplete implementa on of the adopted norms. Poor 

rule implementa on and extremely weak rule internaliza on are caused both by the 

presence of veto players armed with ra onalist calcula ons of social costs of de via on, 

and by inadequate ins tu onal and administra ve capaci es in the target countries. 

Furthermore, the technocra c and short-term nature of the EU rule of law condi onality 

leads to at best redistribu ve, capacity-related and short-term outcomes rather than 

sustainable and transforma ve change. Mar n Mandelski goes even further in explaining 

the limited capacity of EU’s rule of law condi onality in his bold claim that in its “guerilla 

90 A. I. Johnston. 2001. “Trea ng Interna onal Ins tu ons as Social Environments,” Interna onal Studies 
Quarterly 45: 487-515, at 487.
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tac cs” the EU only “pretends to reform and clien lis c powerful domes c actors pre-

tend to be reformed” in order to advance in the accession process.91 

In order to achieve the goal of socializing adopted norms in everyday life, it is nece-

ssary to include wider social strata into the rule of law transforma on process. Basically, 

it is necessary to achieve the “transforma on of ver cal power structures (e.g. clientele 

networks) into horizontal power structures (i.e. the crea on of civic networks).”92 

Graph 8.1: Good Governance Scheme 

Rule of law promo on focuses mostly on judiciary reform under the assump on 

that the improvement in performance of the func onal triangle of judiciary, police and 

prosecutor’s office is the most direct way to improve compliance with the law in the target 

country. Although it is self-evident that the role of formal public ins tu ons is im portant 

for the respect of the law, this approach fails to deal with the problem of WB cultural 

predisposi ons, to address the issue of informal ins tu ons and centers of power and to 

91 M. Mendelski. 2013. “Does the EU Make a Difference? Judicial Reforms in South-Eastern Europe,” in A. 
Elbasani (ed), EU Enlargement and Europeaniza on in the Western Balkans (London: Routledge): 117.
92 Ivi.
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include the wider society in the reform process. Therefore, ma ers such as the fairness 

and legi macy of laws and court procedures, the effec veness and accountability of the 

judiciary, and the role of civil society remain marginalized. Bearing this in mind, we will 

provide a list of false assump ons on which the EU rule promo on is conducted in the 

WB before we propose a set of recommenda ons for Europeaniza on by rule of law 

implementa on in Bosnia-Herzegovina, Kosovo, Macedonia, Montenegro and Serbia.

5.1. Wrong Assump ons

1. An Ins tu onal Approach is the Answer

Despite the recent promise made by the European Commissioner for Enlargement, 

Štefan Füle, that the accession nego a ons will not simply involve cking boxes about 

legisla ve approxima on (See Chapter 1), the EU’s rule of law promo on policy to can-

didate countries s ll translates rule of law into an ins tu onal checklist, with a pri-

mary emphasis on the judiciary. Moreover, the terms judicial reform and rule of law are 

frequently applied interchangeably by the rule of law promo on actors. Although the EU 

prac oners define the rule of law as their ul mate goal, they implicitly iden fy it by its 

ins tu onal a ributes as the most conveniently measurable ends.93 Thomas Carothers 

provides a possible explana on for the emphasis on an ins tu onal approach by arguing 

that “most rule-of-law promo on specialists are lawyers and when lawyers think about 

what seems to be the nerve center of the rule of law, they think about the core ins tu ons 

of law enforcement.”94 Addi onally, the extension of law in the rule of law more o en than 

not dissuades non-lawyers from engaging in study and cri cism of the exis ng approach. 

Finally, the very no on that the experience of the actors taking part in the rule of law 

promo on is mostly ins tu on-based might also help us to understand the trend.

The main reason why we argue against the ins tu onal approach in rule of law pro-

mo on is to be found in the fact that it does not work beyond the norm-adop on phase 

of the “spiral,” as demonstrated above. Furthermore, such approach might even have 

unintended consequences. Namely, in semi-consolidated democracies, among which we 

have earlier in this book included Bosnia-Herzegovina and Kosovo, an ins tu onal ap-

93 “Ins tu onal defini ons of the rule of law are not new. Their heritage stretches back to Ancient Greek 
discussions of the need for standing laws, impar al courts, and enforcement mechanisms (although the 
la er were o en religious, poli cal, or cultural structures, not modern-day law-enforcement bodies).” R. 
Kleinfeld, “Compe ng Defini ons of the Rule of Law,” in T. Carothers, Promo on of the Rule of Law Abroad, 
cit.: 47.
94 Ibidem: 20.
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proach to the rule of law promo on policy is intended to strengthen sta te ins tu ons 

and their ability to implement laws and regula ons. Although desired, this outcome 

does not necessarily contribute to the crea on of an effec ve rule of law system. By 

stren gthening ins tu ons in unconsolidated democracies, the ins tu onal ap proach 

ac tually does not fulfill its purpose to create a system in which ci zens trust the law 

and the ins tu ons that implement it instead of a system in which they are depen dent 

on the protec on of predatory ruling elites. The outcome of the ins tu onal approach 

actually might further stabilize clientelis c rulers by providing them with addi onal tools 

to exercise their authority.

2. Governments are the Key to Achieving Legal Reform

The EU accession nego a ons are conducted with na onal governments, whose ro-

le in the implementa on of legal and poli cal reforms is without a doubt pivotal for the 

success of the whole process. Yet it seems that the EU prac oners have overemphasized 

the extent of governments’ part in the rule of law reform process. For reasons already ad-

dressed throughout this book, WB governments are not always able, or even willing, to 

implement the reform process. Some of the obstacles we have addressed include the high 

level of corrup on prevalent among government officials, lack of exper se, lack of technical 

capaci es, and lack of coopera on between highly fragmented levels of government. Fur-

thermore, WB governments even in countries furthest along in the accession process fall 

short of providing a sa sfactory level of poli cal transparency in their work and accoun-

tability towards their ci zens. We argue that inclusiveness of civil society is the key to 

overcoming the poten al problems accompanying a governmental approach. 

3. New Laws are the Answer

No ma er how good the legisla ve solu ons adopted by na onal parliaments are, 

they are not able to compensate for the lack of quality of the judicial authori es. In other 

words, even the best laws make li le sense if law enforcement bodies are incompetent. 

The applica on of law is conducted by judges and lawyers, and by their competence 

we understand that they must have sound judgment, professional erudi on, and skill 

to prosecute or render judgments effec vely in accordance with the law. In order to 

achieve this goal, the judiciary is reliant on law schools, judicial academies, paralegal 

training, learning through experience by solici ng advice from NGO personnel, and 
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expert exchange programs. As we have learned throughout our study, educa on in law 

schools is lacking in skills training, while even judicial and bar examina ons only test 

applicants’ technical legal knowledge. Clearly, the lack of judicial capacity to implement 

adopted legisla on efficiently and effec vely cripples compliance with the EU rule of law 

condi onality in the pre- and post- accession periods alike.

Hence, capacity-building of the judicial sector and strengthening the effec veness of 

its administra ve mechanisms deserve more a en on during the EU accession process. 

Par cular focus should be placed on the capacity building of the newly established 

Judicial Academies. Judicial Academies are the central ins tu ons aiming to eradicate 

the features of Socialist legal educa on, which was marked by rigid, authoritarian and 

formalis c training, state maintained control over the curriculum, and an almost com-

plete absence of analy cal study of case law. The role of non-state actors, local and 

inter na onal NGOs, should not be neglected during this process as well. We argue that 

the effects of capacity building would be increased by the inclusion of non-state actors 

in the process, and hence by employing the mechanism of socializa on to complement 

the efforts invested in the condi onality. 

4. Governments Know What They are Expected to Comply With

Clarity of EU condi onality presupposes that the target governments know precisely 

what they are expected to do should they decide to comply with the EU condi ons. 

Nevertheless, our study has found that the candidate country governments experience 

uncertainty regarding the rule of law condi ons set upon them by the EU. Problems 

surrounding the clarity of EU demands may be found in the ever-growing body of EU law 

and the absence of a single European model of judiciary. Addi onally, the benchmarks 

related to the nego a ons on the Judiciary and fundamental rights and Jus ce, freedom 

and security Chapters, unlike those for any other chapter, place more importance on the 

poli cal principles and cons tu onal values than to the “hard” Acquis Communautaire. 

Finally, the European Commission some mes includes addi onal benchmarks even du-

ring the nego a ons process. This all adds to the lack of clarity regarding the EU’s rule of 

law demands, and consequently affects the effec veness of the rule transfer. 

We believe that there is no ready-made solu on that can be appropriately used in 

any given candidate country regarding the rule of law accession criteria, and instead we 

propose a package solu on based on a complex preparatory opera onaliza on that con-
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sists of three interconnected parts. First, the EU needs to have be er understanding of 

the situa on of the judiciary in the candidate country ahead of the start of the accession 

process, and not only ahead of the opening of nego a ons, par cularly bearing in mind 

legacies of the past that influence the independence of judiciary. Historical legacies need 

to be taken seriously not only because of their inherent significance in post-communist 

democra za on, but also due to their ability to shape the rela onship between the 

candidate countries and the EU. Namely, taking into account legacies of the past allows 

for be er understanding of the current problems in the field of the judiciary and enables 

the European Commission to prepare a specific country-tailored strategy in order to 

effec vely export rule of law norms. Second, the use of benchmarks on independence, 

accountability, efficiency, and effec veness of the judiciary in the accession nego a ons 

serves as an important catalyst for the rule of law reform. Nevertheless, it is not clear what 

exactly is expected under each of these benchmarks. This is why we deem it important 

that each of these benchmarks be elaborated in more detail by the Commission. By 

elabora on we understand that the benchmarks should be clear and predictable to the 

domes c actors in the candidate country ahead of the start of the accession process. 

Otherwise the reforms are driven by an ad hoc prepared country strategy that faces the 

poten al risk of diminishing the effects of already achieved progress with every change 

of the ruling elite in the target country, as witnessed in Serbia a er the 2012 elec ons, 

when the newly elected government made its priority to re-assess judicial reform, thus 

delaying the end result of the transforma on. 

5. Membership Incen ve is Sufficient 

Condi onality is at the heart of EU rela ons with the WB countries. In most of the-

se countries, EU condi ons have led to the rule of law reforms. Beyond any doubt, the 

‘credible’ prospect of full membership has been the ‘golden carrot’ along the way. In 

principle, EU condi onality and the rewards a ached to it are expected to func on as an 

incen ve for na onal authori es to pursue reform and prepare for integra on. Further-

more, they “also provide an excuse for na onal governments to proceed with unpopular 

policies.”95 However, while EU incen ves have an important role in facilita ng reforms, 

a sustainable reform process also requires certain domes c condi ons to prevail. First 

95 O. Anastasakis and D. Bechev. April 2003. EU Condi onality in South East Europe: Bringing Commitment 
to the Process (South East European Studies Programme: European Studies Centre St Antony’s College: 
University of Oxford). Available at <h p://www.sant.ox.ac.uk/seesox/anastasakis_publica ons/
EUcondi onality.pdf>: 17.
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and foremost, the reforms proved to be impossible without the civic pro-reform poli cal 

par es, and second, “a broad consensus among the poli cal, economic and social elites 

and the ci zens as to the necessity of EU-guided democra za on.”96 Despite academic 

and popular mythology, the distant prospect of membership has proven to be incapable 

of mobiliza on civic poli cs proposed by the EU and local NGO ac vists for the past 

two decades in Bosnia-Herzegovina, Kosovo, Macedonia and even Montenegro. This 

democra c deficit keeps the gatekeeper elites incumbent in the WB, effec vely blocking 

the rule of law reform. Lack of commitment on the EU supply side reflected in the deficit 

of actual membership perspec ve for the WB countries, apart from Montenegro, and 

par cularly the non-existence of interim rewards ed to a gradual prospect of rule of 

law implementa on, is part of the problem instead of the solu on in the WB. Without 

any inten on to advocate for ‘short-cut condi onality,’ we recall that the promise of EU 

integra on actually holds the WB together, and alterna vely, postponing the accession 

into the indefinite future undermines hard-won peace and stability in the region.

This being said, we argue that the promise of full EU membership is not incen ve 

enough for the non-consolidated WB countries, and that in order to support pro-reform 

domes c actors the EU should set up an intermediary system of rewards upon the achieved 

interim goals. The recent visa liberaliza on in the region serves as a good example for the 

mechanics of EU ‘so  pressure.’ We observe three lessons to be learned from the visa 

liberaliza on process: (1) the EU should mo vate state ins tu ons and civil sector to take 

part in the reform process, (2) the EU has to set out an explicit and detailed condi ons 

map, and (3) finally the EU has to create a comprehensive implementa on strategy with a 

measurable interim system of goals and rewards so that the domes c actors have a clear 

and immediate ra onalist-based mo va on to adhere to the rule of law condi onality.

5.2.  Recommenda ons
1. Under the “rule-of-law orthodoxy,” civil society is at best adjunct to the ins tu on 

building process. We argue for the need of a more inclusive bo om-up approach 

to the EU rule of law promo on, in which civil society actors will be empowered to 

play a rights-holder’s role vis-à-vis public authority in order to push for compliance 

of key laws, monitor their implementa on and influence socializa on.

2. Strengthening change actors, thereby weakening veto players. 

96 Ivi.
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3. Europeaniza on by rule of law implementa on works under certain condi ons 

but only for the adop on of norms that are not necessarily followed through 

with rule internaliza on. Con nuous efforts are therefore needed to ensure 

sustainability of the reforms by norm-socializa on of adopted rules.

4. The ins tu onal approach employed by the EU rule of law promo on policy 

pays most a en on to the independence of the judiciary. As we have men oned 

several mes in our study, the independence benchmark makes li le sense if 

it is implemented by an unaccountable and incompetent judiciary. Therefore, 

more a en on should be dedicated to these two addi onal benchmarks within 

the screening and nego a ons process. 

5. Inves gate studies conducted at the Law Facul es in the WB and con nue the 

support for the Judicial Academies. 

6. Bearing in mind problems of implemen ng the rule of law in non-consolidated 

democracies, the EU should elaborate the overall and interim objec ves with 

regard to good governance and rule of law.

7. The apparent thinness of the Acquis Communautaire in the field of the judiciary 

contrasts with the centrality of this issue in the accession nego a ons process. 

The lack of codified ins tu onal rules influences the use of so  condi ons and 

individually tailored guidelines. For a smoother process of the pre-accession 

reforms, candidate countries should know when and how they are considered 

to be progressing. In this regard, the EU has to dis l par cular criteria and 

indicators on the basis of which candidate countries’ progress will be graded. 

Furthermore, the rule of law specialists, including the EU prac oners, should 

con nue their efforts to reach a defini onal consensus on the concepts of ‘Rule 

of Law’ and ‘Judiciary Reforms.’ 

6. The way Forward: Ques ons for Future Studies

In sum, the top-down ins tu onal approach employed by the EU, empowered by 

the golden carrot of full membership, has proved to be powerful incen ve for rule of law 

reform and progress towards EU membership in the WB. Even so, while EU condi onality 

has an important role in promp ng reforms, a sustainable reform process also requires 

certain domes c condi ons to prevail – most notably the reduc on of the number of 
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ve to players and elimina on of ins tu onal and administra ve obstacles caused by the 

legacies of the communist past. Furthermore, this approach has limited reach in non-

consolidated democracies, since it runs counter to democra za on by favoring ruling 

elites and depoli cizing civil society. On the other hand, bo om-up so  socializa on 

mechanisms are not used equitably enough in order to strengthen the capacity of civic 

society organiza ons, and to create a broad consensus among the poli cal, economic 

and social elites on the necessity of socializa on of the adopted norms. Finally, the actual 

lack of European standards in judiciary has raised some ques ons as to whether it is fair 

to ask new democracies to incorporate changes from which the EU member states are 

exempted. In this regard, the EU is called upon to dis l par cular criteria and indicators 

on which basis candidate countries will be graded.

The problems observed in this book are not revolu onary insights. Similar cri ques 

were made of the interna onal efforts for the judiciary reforms of the 1960s.97 World Bank 

rule of law specialist Richard Messick accounted for similar shortcomings in his research 

twenty years ago.98 Wade Channell summarized the concerns of earlier cri cs, which for 

the most part emphasized “top-down, state-centered approaches, use of transplanted 

laws, and reliance to adopt laws to drive change in the culture and habits”99 of the target 

countries. Bearing this in mind, one may only conclude that lesson learning is indeed a slow 

process among the current genera on of EU rule of law specialists. It could be that the rule 

of law prac oners did not learn from the earlier mistakes, since the “incen ve structures 

within the legal reform industry do not encourage learning,” as Channell suggests.100 We 

argue that the learning process by rule of law policy makers on the Europeaniza on by rule 

of law implementa on must follow the same approach employed in this study, namely a 

neo-ins tu onal approach overcoming the separa on of legal studies and the poli cal 

sciences. Only in this way will it be possible to address the regional peculiarity of the WB 

and secure the sustainability of the rule of law reform process.

97 See W. Channell. May 2005. Lessons not Learned About Legal Reform, in Carothers, Promo ng the 
Rule of Law Abroad (Washington, D.C: arnegie Endowment for Interna onal Peace): 137-159.
98 R. E. Messick. 1999. “Judicial Reform and Economic Development: A Survey of the Issues,” World Bank 
Research Observer 14(1). 
99 W. Channell, Lessons not Learned About Legal Reform, cit.: 139.
100 Ivi.
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